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Be it enacted by the Queen's Most Excellent Majesty, }>y and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the authority of the 
same, as follows : 

1. It shall be lawful for Her Majesty, by Letters Patent under the 
Great Seal of the United Kingdom, to erect and 
Hij?h Courts may be establish a High Court of Judicature at Fort 
PresMcnderoandS^™ IfiWzaTO in Bengal for the Bengal Division of the 
Presidency of Fort William aforesaid, and by like 
Letters Patent to erect and establish like High Courts at Madras and 
Bombay for those Presidencies respectively, such High Courts to 
be established in the said several Presidencies at such time or respective 
times as to Her Majesty may seem fit, and the High Court to be esta- 
blished under any such Letters Patent in any of the said Presidencies 
shall be deeAed to be established from and after the publication of such 
Letters Patent in the same Presidency, or such other time as in such 
Letters Patent may be appointed in this behalf. 
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2. The High Court of Judicature at Fort William in Bengal and 
at the Presidencies of Madras and Bombay 
respectively shall consist of a Chief Justice and 
as many Judges, not exceeding fifteen, as Her 
Majesty may from time to time think fit and appoint, who shall be 
selected from — 

1st — Barristers of not less than five years’ standing ; or, 

2nd . — Members of the Covenanted Civil Service of not less than 
ten years’ standing, and who shall have served as Zillah Judges, 
or shall have exercised the like powers as those of a Zillah Judge for 
at least three years of that period ; or, 

8rd . — Persons who have held Judicial Office not inferior to that of 
Principal Sudder Ameen or Judge of a Small Cause Court for 
a period of not less than five years ; or, 

— Persons who have been Pleaders of a Sudder Court or High 
Court for a period of not less than ten years, if such Pleaders 
of a Sudder Court shall have been admitted as Pleaders of a 
High Court : 

Provided that not loss than one-third of the Judges of such High Courts 
respectively, including the Chief Justice, shall be Barristers, and not 
less than one-third shall be • Members of the Covenanted Civil Ser- 


8. Provided always, that the persons who' at the time of the esta- 

Certain cxistinuJudKcs swoli High Couit in any of the said 

hcroiii named (o ]>(• the Presidencies are Judges of the Supreme Court of 
first Judges of the High Judicature and permanent Judges of the Court of 
Sudder Dewanny Adawlut or Sudder Adawlut of 
the samiB Presidency shall be and become Judges of such High Court 
without further appointment for that purpose ; and the Chief Justice 
of such Supreme Court shall become the Chief Justice of such High 
Court. 

4. All the Judges of the High Courts established under this Act 

rv .. r nir tlicir offices during Her Majesty s plea- 

High Ojurts^ ^ • Provided that it shall be lawful for any 

Judge of a High Court to resign such office of 
Judge to the Governor-General of India in Council or Governor in 
Council of the Presidency in which such High Court is established. 

5. The Chief Justice of any such High Court* shall have rank and 
p ^ , f T s precedence before the other Judges of the same 

of High Com-ts. ^ Court, and such of the other Judges of such Court 
as on its establishment shall have been trans- 


ferred thereto from the Supreme Court shall have rank and precedence 
before the J udges of the High Court not transferred from the Supreme 
Court, and, except as aforesaid, all the J udges of each Higil Court shall 
have rank and precedence according to the seniority of their appoint- 
ments, unless otherwise provided in their Patents. 
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'6. Any Chief Justice or Judge transferred to any High Court from 

Qai«riP« Arp nf Tmio-Pfl Suprcme Couft sliall receive the like salary 

of the High Courts. and be entitled to the like retiring pension and 

advantage as he would have been entitled to for 
and in respect of service in the Supreme Court, if such Court had been 
continued, his service in the High Court being reckoned as service in the 
Supreme Court ; and, except as aforesaid, it shall be lawful for the 
Secretary of State in Council of India to fix the salaries, allowances, 
furloughs, retiring pensions, and (where necessary) expenses for equip- 
ment and voyage of the Chief Justices and Judges of the several High 
Courts under this Act, and from time to time to alter the same : Pro- 
vided always, that sucli alteration shall not affect the salary of any 
Judge appointed prior to the date thereof. 

7. Upon the happening of a vacancy in the office of Chief Justice, 

and during any absence of a Chief Justice, the 

ProviMon for vacancy Governor-General in Council or Governor in CJoun- 
01 the oincc ot Uliicr Jus- . , t n • . p 

ticc or other Judge. cil, as the Case may be, shall appoint one oi the 

Judges of the same High Court to perform the 
duties of Chief Justice of the said Court until some person has been 
appointed by Her Majesty to the office of Chief Justice of the same Court 
and has entered on the discharge of the duties of such office, or until 
the Chief Justice has returned from such absence ; and upon the hap- 
pening of a vacancy in the office of any other J iidge of any such High 
Court, and during any alisence of any such Judge, (»r on the appoint- 
ment of any such Judge to act as Chief J ustice, it shall be lawful for 
the Governor-General in Council, or Governor in Council, as tho case 
may be, to appoint a person, with such (jualifications as arc reijuired in 
persons to be appointed to the High Court, to act as a Judge of^e said 
High Court, and the person so appointed shall be authorized to sit and 
to perform the duties of a Judge of the said Court until some person 
has been appointed by Her Majesty to the office of Judge of the same 
Court, and has entered on the discharge of the duties of such office, 
or until the absent Judge has returned from such absence, or until the 
Governor-General in Council or Governor in Counciras aforesaid shall 
see cause to cancel the appointment of such acting J udge. 

8. Upon the establishment of such High Court as aforesaid in the 

Presidency of Fort William in Bengal the Supreme 

Abolition of Supreme Court and the Court of Sadder Dewanny Adawlut 
^urts and Sudder ^nd Sudder Nizamut Adawlut at Calcutta in the 
^ same Presidency shall be abolished : 

And upon the establishment of such High Court in the Presidency of 
Madras the Supreme Court and the Court of Sudder Adawlut and 
Foiydariy Adawlut in the same Presidency shall be^abolished : 

And upon the establishment of such High Court in the Presidency 
of JBombiiy the Supreme Court and the Court of Sudder Dewanny 
Adftwlut and Su4der Foujdarry Adawlut in the same Presidency shall be 
abolished : 
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And the records and documents of the several Courts so abolished 
in each Presidency shall become and be records and documents of the 
High Court established in the same Presidency. 

9. Each of the High Courts to be established under this Act shall 

have and exercise all such civil, criminal, admi- 

Juriediction and pow- ralty, and vice-ad ihiralty, testamentary, intes- 
ors of High Courts. matrimonial jurisdiction, original and 

appellate, and all such powers and authority for and in relation to the 
administration of justice in the Presidency for which it is established, 
as Her Majesty may by such Letters Patent as aforesaid grant and 
direct, subject, however, to such directions and limitations as to the 
exercise of original Civil and Criminal jurisdiction beyond the limits 
of the Presidency towns as may be prescribed thereby ; and, save as 
by. such Letters Patent may be otherwise directed, and subject and 
without prejudice to the legislative powers in relation to the matters 
aforesaid of the Governor-General of India in Council, the High Court 
to be established in each Presidency shall have and exercise all juris- 
diction and every power and authority whatsoever in any manner 
vested in any of the Courts in the same Presidency abolished under this 
Act at the time of the abolition of such last-mentioned Courts. 

10. Until the Crown shall otherwise provide under the powers of 

this Act, all jurisdiction now exercised by the 

High Courts to cxcr- Supreme Courts of Calcutta, Madras, and Bombay 
Supreme Courts. respectively over inhabitants of such parts of 

India as may not be comprised within the local 
limits of tlie Letters Patent to be issued under this Act establishing 
.High Courts at Fort William, Madras, and Bombay, shall be exercised 
by sucliji'ligh Courts respectively. 

11. Upon the establishment of the said High Courts in the said 

Presidencies respectively all provisions then in 
/«dia of Acts ofParJiament or of any 
to apply to High Courts. Orders of Her Majesty m Council, or Charters, or 
of any Acts of the Legislature of India, which at 
the time or respective times of the establishment of such High Courts 
are respectively applicable to the Supreme Courts at Fort William in 
Bengal, Madras, and Bombay respectively, or to the Judges of those 
Courts, shall be taken to be applicable to the said High Courts and to 
the Judges thereof respectively, so far as may be consistent with the 
provisions of this Act, and the Letters Patent to be issued in pursuance 
thereof, and subject to the legislative powers in relation to the matters 
aforesaid of the Governor-General of India in Council. 

12. From and after the abolition of the Courts abolished as afore* 

♦said in any of the said Presidencies, the High 
jpjwision afl to^ntog Court, of the same Presidency diall have juns- 
£ourts. ^ diction over all proceedings pending in such 

abolished Courts at the time of the abolition there* 
of, and such proceedings, and all previous proceedings in the said last* 
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mentioned Courts, shall be dealt with as if the same had been had in 
the said High Court, save that any such proceedings may be continued, 
as nearly as circumstances permit, under and according to the practice 
of the abolished Courts respectively. 

13. Subject to any laws or regulations which may be made by the 

Governor-General in Council the High Court 
Power to High Courts established in any Presidency under this Act may,' 
to provide for exercise by its owu rules, provide for the exercise, by one 
'"or" DiS f “ore Judges, or by Division Courts constituted 
Courts. by two or more Judges oi the said High Court, 

of the original and appellate jurisdiction vested 
in such Court, in such manner as may appear to such Court to be con- 
venient for the due administration of justice. 

14. The Chief Justice of each High Court shall from time to time 
Chief Justice to deter- determine what Judge iu eacli case shall sit. 

mine what Judges shall alone, and what Judges of the Court, whether 
^it alone or in the Divi- with 01 * without the Chief Justice, shall constitute 
Sion Courts. several Division Courts as aforesaid. 

15. Each of the High Courts established under this Act shall have 

superintendence over all Courts which may be 
High Court to super- subject to its appellate jurisdiction, and shall have 
of^^pmSe^ for^^subor- P<^wcr to call for returns, and to direct tlie trans- 
dinate Courts. fer of any suit or appeal from any such Court to 

any other Court of ecpial or superior jurisdiction, 
and shall have power to make and issue, general rules for regulating 
the practice and proceedings of such Courts, and also to prescribe forms 
for every proceeding in the said Courts for which it shall think necessa- 
ry that a form be provided, and also for keeping all books, entires, and 
accounts to be kept by the Officers, and also to settle tables of fees to 
be allowed to the Sheriff, Attorneys, and all Clerks an<t Officers of Courts, 
and from time to time to alter any such rule or form or table ; and 
the rules so made, and the forms so framed, and the tables so settled, 
shall be used and observed in the said Courts, provided that such gene- 
ral rules and forms and tables be not inconsistent with the provisions 
of any law in force, and shall before they are issued have received the 
sanction, in the Presidency of Fort Wvliam, of the Governor-General 
in Council, and in Madras or Bombay of the Governor in Council of the 
respective Presidencies. 

16 . It shall be lawful for Her Majesty, if at any time hereafter Her 
Her Majesty may estar J^^jesty see fit SO to do by Letters Patent under 

blish a High Court in the Great Seal of the United Kingdom, to erect 
the North-Western Pro- and establish a High Court of Judicature in and 
for any portion of the territories within Her Ma- 
jesty’s dominions in India, not included within the limits of the local 
jurisdiction of another High Court, to consist of a Chief Justice and of 
such number of other Judges, with such qualifications as are required 
in persons to be appointed to the High Courts established at the Presi- 
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dencies hereinbefore mentioned, as Her Majesty from time to time may 
think fit and appoint ; and it shall be lawful for Her Majesty by such 
Letters Patent to confer on such Court any such jurisdiction, powers^ 
and authority as under this Act is authorized to be conferred on or will 
become vested in the High Court to be established in any Presidency 
hereinbefore mentioned ; and, subject to the directions of such Letters 
'Patent, all the provisions of this Act having reference to the High Court 
established in any such Presidency, and to the Chief Justice and other 
Judges of such Court, and to the Governor-General or Governor of the 
Presidency in which such High Court is established, shall, as far as 
circumstances may permit, be applicable to the High Court established 
in the said territories, and to the Chief Justice and other Judges 
thereof, and to the person administering the government of the said 
territories. 

17. It shall be hiwful for Her Majesty, if Her Majesty shall so 

think fit, at any time within three years after 
other or supplemen- the establishment of any High Court under this 
tal Charters may be \)y jjer Letters Patent, to revoke all or such 

after establish- or provisions as Her Majesty may think fit 

ment of a Court. of the Letters Patent by which such Court was 

established, and to grant and make such other 
powers and provisions as Her Majesty may think fit, and as might have 
been granted or made by such first Letters Patent, or without any such 
revocation as aforesaid, by like Letters Patent to grant and make any 
additional or supplementary .powers and provisions which might have 
been granted or made in the first instance. 

18. It shall be lawful for Her Majest}^, from time to time by Her 

Tcrritoiial limits of Council, to transfer any territory or 

jurisdiction of Courts place from tlie jurisdiction of one to the jurisdic- 
^y be altered by order tion of any other of the High Courts established 
m Council. under this Act, and generally to alter and deter- 

mine the territorial limits of the jurisdiction of the said several Courts 
as to Her Majesty, with the advice of Her Privy Council, may seem 
meet. 

19. The word ** Barrister” in this Act shall he deemed to include 

V Barristers of England or Ireland or Members of 
Faculty of Advocates in Scotland ; and the 
words ‘‘Governor-General and Governor” shall 
oomprehend the OfiBcer administering the government. 



With reference to the Act 24 and 26 Vic., Cap. 104, Section 1, the 
following Letters Patent, under the Royal Sign Manual, establishing a 
High Court of Judicature for the Bengal Division of the Presidency of 
Fort William, are hereby published : — 

LETTERS PATENT 

Constituting the High Court of Judicature for the Bengal Division 
of the Presidency , of Fort William^ bearing date the fourteenth day 
of May^ in the twenty-fifth Year of the reign of Victoria^ in the 
year of our Lord one thousand eight hundred and sixty-two, 

VICTORIA, by the Grace of God, of the United Kingdom of Great 
Britain and Ireland, Queen, Defender of the Faith, 
uu whom these Presents shall come, greeting : 

Whereas by an Act or rarliament passed m the 
Twenty-fourth and Twenty-fifth Years of Our Reign, entituled An Act 
for establishing High Courtaof Judicature in India,"* it was, amongst 
other things, enacted that it should be lawful for Her Majesty, by 
Letters Patent under the Great Seal of the United Kingdom, to erect 
and establish a High Court of Judicature at Fort William in Bengal, 
for the Bengal Division of the Presidency of Fort William aforesaid, and 
that such High Court should consist of a Chief Justice and as many 
Judges, not exceeding fifteen, as Her Majesty might, from tine to time, 
think fit to appoint, who should be selected from among persons qualified 
as in the said Act is declared : Provided always, that the persons who, 
at the time of the establishment of such High' Court, weie Judges of 
the Supreme Coui-t of Judicature, and permanent Judges of the 
Court of Sudder Dewanny Adawlut or Sudder Adawlut of the same 
Presidency, should be and become Judges of such High Court with- 
out further appointment for that purpose, and the (Jhief Justice of 
such Supreme Court should become the Chief Justice of such High 
Court, and that upon the establishment of such High Court, as 
aforesaid, the Supreme Court and the Court of Sudder Dewanny 
Adawlut and Sudder Nizamut Adawlut at Calcutta, in the said Presi- 
dency, should be abolished ; 

And that the High Court of ^Judicature so to be established should 
have and exercise all such civil, criminal, admiralty and vice-admiralty, 
testamentary, intestate, and matrimonial jurisdiction, original and appel- 
late, and all such powers and authority for, and in relation to, the 
administration of justice in the said Presidency as Her Majesty might, 
by such Letters Patent as aforesaid, grant and direct, subject, however, to 
such directions and limitations, as to the exercise of original Civil and 
Criminal jurwdiotion beyond the limits of the Presidency Town, as might 
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be prescribed thereby ; and save as by such Letters Patent might be 
otherwise directed, and subject and without prejudice to the legislative 
powers in relation to the matters aforesaid of the Governor-General of 
India in Council, the High Court so to be established should have and 
exercise all jurisdiction, and every power and authority whatsoever, in any 
manner vested in any of the Courts in the same Presidency abolished 
under the said Act at the time of the abolition of such last-men- 
tioned Courts. 

1. K ow know ye that We, upon full consideration of the premises, 

and of Our especial grace, certain knowledge, and 

motion, have thought fit to erect and esta- 
Court at loit William. accordingly, 

for Us, Our heirs and successors, erect and establish, at Fort William in 
Bengal, for the Bengal Division of the Presidency of Fort .William 
aforesaid, a High Court of Judicature, which shall be called the High 
Court of Judicature at Fort William in Bengal, and We do hereby con- 
stitute the said Court to be a Court of Record. 

2. And We do hereby appoint and ordain that the said High Court 

of Judicature at Fort William in Bengal shall, 

Constitution and fivfel until further or oth^ provision shall be made by 
Courr ^ Us or Our heirs and successors in that behalf, in 

accordance with the recited Act, consist of a Chief 
Justice and thirteen Judges, the first Chief Justice being Sir Barnes 
Peacock, Knight, and seven of the Judges being Sir Charles Robert 
Mitcliel Jackson, Knight, Sir Mordaunt Lawson Wells, Knight, Henry 
Thomas Raikes, Esq., Charles Binny Trevor, Esq., George Loch, Esq., 
Henry Vincent Bay ley, Esq., and Charles Steer, Esq., according to the 
appointments made by the said Act ; and Wo do hereby constitute and 
appoint John Paxton Norman, Esq., Walter Morgan, Esq., Francis 
Baring Kemp, Esq., Walter Scott Seton-Karr, Esq., and Louis Stuart 
Jackson, Esq., being respectively qualified, as in the said Act is declared, 
to be Judges of the said High Court. 

3. And We do hereby ordain that the Chief Justice and every Judge 

of the said High Court of Judicature at Fort 
William iu Bengal, previously to entering upon 
the execution of the duties of his office, shall make 
and subscril^e the following declaration before such authority or person as 
the Governor-General in Council may commission to receive it : — 

‘‘ I, A. jB., appointed Chief Justice [or a Judge] of the High Court of 
Judicature at Fort William in Bengal, do solemnly declare that I will 
faithfully perform the duties of my office to the best of my ability, 
knowledge, and judgment.’’ 

4. And We do hereby grant, ordain,* and appoint that the said High 
Court of Judicature at Fort William in Bengd shall have and use, as 
occasion may require, a seal bearing a device and impression of Our 
Boyal arms, withm an exergue or latel surrounding the same, with this 
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inscription, The Seal of the High Court at Fort William in Bengal.’^ 
And We do further grant, ordain, and appoint that 
the said Seal shall be delivered to and kept in the 
custody of the Chief Justice, and in case of vacancy of 
the office of Chief Justice, or during any absence of 
the Chief Justice, the same shall be delivered over and 
kept in the custody of the person appointed to act as Chief 
Justice under the provisions of Section 7 of the recited Act ; and We do 
further grant, ordain, and appoint that, whensoever it shall happen that 
the office of Chief Justice or of the Judge to whom the custody of the 
said Seal be committed shall be vacant, the said High Court shall be 
and is hereby authorized and empowered to demand, seize, and take 
the said Seal from any person or persons whomsoever, by what ways and 
means soever the same may have come to his, her, or their possession. 

5. And We do hereby further grant, ordain, and appoint that all 
writs, summons, precepts, rules, orders, and other 

Writs, &c., to issue mandatory process to be used, issued, or awarded 
and”SrSeal. ^ High Court of Judicature at Fort 

William in Bengal, shall run and be in the name 
and style of Us, or of Our heirs and successors, and shall be sealed with 
the Seal of the said High Court. 

C. And We do hereby authorize and empower the Chief Jiistice of 
the said High Court of Judicature at Fort 
^ Appointment of Offi- WiUiam in Bengal from time to time, as occasion 
may require, and subject to any rules and restric- 
tions which may be prescribed by the Governor-General in Council, to 
appoint so many and such clerks and other ministerial officers as shall 
be found necessary for the administration of justice, and the due exe- 
cution of all the powers and authorities granted and committed to the 
said High Court by these our Letters Patent. And We do hereby ordain 
4ihat every such appointment shall be forthwith submitted to the approval 
of the Governor-General in Council, and shall be either confirmed 
or disallowed by the Governor-General in Council. And it is Our 
further will and pleasure, and We do hereby, for Us, Our heirs and suc- 
cessors, give, grant, direct, and appoint that all and every the officers and 
clerks to be appointed as aforesaid shall have and receive respectively 
such reasonable salaries as the Chief Justice shall, from time to time, 
appoint for each offi<5e and place respectively, and as the Governor^ 
General in Council shall approve of: Provided always, and it is Our 
will and pleasure, that all and every the officers and clerks to be appointed 
as aforesaid shall be resident within the limits of the jurisdiction of the 
said Court so long as they shall hold their respective offices ; but this 
proviso shall not interfere with or prejudice the right of any officer or 
clerk to avail himself of leave of alienee under any rules prescribed by 
the Governor-General in Council, and to absent himself from the said 
limits during the term of such leave, in accordance with the said rules. 


cers. 
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IdmissioB of Advocates, Yakeels, aud Attorneys. 

7. And We do hereby authoiize and empower the said High Court 
Powers of Hipfh Court of Judicature at FortWilliam in Bengal to approve^ 

in admittiqg Advocates, admit, and enrol such and so many Advocates as 
Vakeels, and Attorneys. j High Court shall seem meet, who shall 

be and are hereby authorized to appear and plead for the suitors of the 
said High Court, subject to the rules and directions of such Court. 

8. And We do further authorize and empower the said High Court of 
Judicature at Fort William in Bengal to approve, admit, and enrol, such 
and so many Vakeels as to the said High Court shall seem meet, who 
shall be and are hereby authorized to appear, plead, and act for the 
suitors of the said High Court, subject to the rules and directions of 
such Court. 

9. And We do further authorize and empower the said High Court 
of Judicature at Fort William in Bengal to approve, admit, and enrol,, 
such and so many Attorneys-at-law as to the High Court shall seem 
meet, who shall be and are hereby authorized to appeal’ and act for the 
suitors of the said High Court, subject to the rules and directions of 


In making rules for 
the qualifications, &o., of 
Advocates, Vakeels, and 
Attorneys. 


such Court. 

10. And We do hereby ordain that the said High Court of Judicature 
at Fort William in Bengal shall have power ta 
make rules for the qualification and admission of 
proper persons to be Advocates, Vakeels, and 
Attorneys-at-law of the said High Court, and shall 
be empowered to remove, on reasonable cause, the 
said Advocates, Vakeels, or Attorneys-at-law, and no. person whatsoever 
but such Advocates or Vakeels shall be allowed to plead for, or on behalf 
of, any suitor in the said High Court ; and no person or persons what- 
ever, but such Vakeels or Attomeys-at-law sh^l be allowed to act for 
any suitor in the said High Court, except that any suitor shall be 
allowed to appear, plead, or act on his own behalf, or on behalf of a 
co-suitor. 


Civil Jurisdietion of the High Court. 

11. And We do hereby ordain that the said High Court of Judi- 
Local limits of the or- cature at Fort William in Bengal shall have and 
-^naiy origi^l juriadic- exercise ordinary original Civil jurisdiction with* 
tipnofthe Hj^pourt ^ linuts as may, •from time to time, be 

4eclared aud prescribed by any law or reflation made by the Governor- 
Genwd in Coun^ and until some local limits shall be so declared and 

t rCBcribed. within the limits declared and prescribed by the proclamation 
ning the limits of Calcutta issued by the Governor-General in Council^ 
on ^ day of September in the year of our Lord One thousand 

seve^ hundred and ninety^our, and the ordinary original Civil jurisdic- . 

of the ^id High Court shall not extend beyond the limits for the 
time being declared and prescribed as the local limits of such jurisdictipn^ 
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12. And We do further ordain that the said High Court of 

^ . . , . . Judicature at J'ort William in Bengal, in the 

exercise of its ordinary original Civil jurist 
diction, shall be empowered to receive, tiy, and 
determine suits of every description, if, in the case of suits for 
land or other immoveable property, such land or property shall be 
situated, or in all other cases if the cause of action shall have arisen, 
or the defendant at the time of the commencement of the suit shall 
dwell, or carry on business, or personally work for gain within the local 
limits of the ordinary original jurisdiction of the said High Court, except 
that it shall not have such original jurisdiction in cases falling withm 
the jurisdiction of the Small Cause Court at Calcutta, in which the 
debt or damage, or value of the property sued for, does not exceed one 
hundred Rupees. 

13. And We do further ordain that the said High Court of Judi- 

, cature at Fort William in Bengal shall have power 
CivU remove, and to try and determine, as a Court 

of extraordinary original jurisdiction, any suit 
being or falling within the jurisdiction of any Court, whether within or 
without the Bengal Division of the Presidency of Fort William, subject 
to its superintendence, when the said High Court shall think proper to 
do so, either on the agreement of the parties to that effect, or for pur- 
poses of justice, the reasons for so doing being recorded on the proceed- 
ings of the said High Court. 

14. And We do further ordain that an appeal shall lie to the said 

Appeal from tlie Courts Court o.f Judicature at Fort WilUam ia 

of origilial jurisdictiou Bengal irom the judgment, m all cases of original 
to the liigh Court in its Civil jurisdiction, of one or more Judges of the 
appellate jurisdiction. High Court, or of any Division Court, pursuant 

to Section 13 of the said recited Act : Provided always that no such 
appeal shall lie to the High Court as aforesaid from any such decision 
made by a majority of the full number of Judges of the said High 
Court, but that the right of appeal in such case shall be to Us, Our heirs 
or successors, in Our or their Privy Council, in manner hereinafter provided. 

15. And We do further ordain that the said High Court of Judi- 

catuie at Fort William in Bengal shall be a Court 
Appeal Courts in appeal from the Civil Courts of the Bengal 
® Division of the Presidency of Fort William, and 

from all other Courts, whether within or without the said Bengal Division, 
from which there is now an appeal to the Court of Sudder Dewannv 
Adawlut at Calcutta, and shall exercise appellate jurisdiction in such 
cases as arp subject to appeal to the said Court of Sudder Dewanny 
Adawlut, by virtue of any laws or regulations now in fofoe, or shall 
become subject to appeal to the said High Court by virtue of such la^ys 
or regulations relating to Civil Procedure as shall be hereafter made by 
the Governor-General m Council 
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16. And We do further ordain that the said High Court of Judicature 

.at Fort Williaih in Bengal shall have the like power 
Jurisdiction w to in- authority with respect to the persons and 

an una i . estates of infants, idiots, and lunatics, whether with- 

in or without the Bengal Division of the Presidency of Fort William, as 
that which is now vested in the said Supreme Court at Calcutta 

17. And We do further ordain that the Court for relief of Insolvent 

debtors at Calcutta shall be held before one of the 
♦ Judges of the said High Court of J udicature at Fort 

to the Intolvcnt Court. ^ 

any such Judge thereof, shall have and exercise, whether within or with- 
out the Bengal Division of the Presidency of Fort William, such powers and 
authorities with respect to original ^nd appellate jurisdiction and other- 
wise as are constituted by the laws relating to Insolvent debtors iii India. 


Law to be adiiiinistered by the High Conit of the Bengal Division of* 
tlie Presidency of Fort William in Civil Cases. 

18. We do further ordain that, with respect to the law or equity to 
By the High Court applied to each case coming before the said 

in the exercise of or- High Court of Judicature at Fort William in Ben- 
dinaiy original Civil gal, in the exorcise of its ordinary original Civil 
jurisdiction. jurisdiction, such law or equity shall (until other- 

wise provided) be the law or equity which would have been applied by 
the said Supreme Court at Calcutta to such case if these Letters Patent 
had not issued. 

19. And We do further ordain that, with respect to the law or equity 
111 the exercise of ex- ^^^d rule of good conscience to be applied to each 

traordinary original Civil case coming before the said High Court of J udi- 
jurisdiction. cature at Fort William in Bengal, in the exercise 

of its extraordinary original Civil jurisdiction, such law or equity and 
rule of good conscience shall (until otherwise provided) be the law or 
equity and rule of good conscience which would have been applied to such 
case by any local Court having jurisdiction therein. 

20. And W e do further ordain that, with respect to the law or equity 

By the High Court <^f conscience to be applied by the 

in the exercise of appel- said High Court of Judicature at Fort William in 
late jurisdiction, Bengal, to each case coming before it in the exer- 

cise of its appellate jurisdiction, such law or equity and rule of good con- 
science shall be the law or equity and rule of good conscience which the 
Court in which the proceedings in such case were originally instituted 
ought to have applied to such case. 


Criminal Jurisdiction. 

21. And We do further ordain that the said High Court of Judica- 
Ordinaiy original ju- tuie at Fort William in Bengal shall have ordinary 
riBdiction of the High original Criminal jurisdiction within the local 
limits of its ordinary original Civil jurisdiction 
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and in respect of all persons beyond such limits, over whom the said 
Supreme Court at Calcutta now has Criminal jurisdiction. 

22. And We do further ordain that the said High Court of Judica- 

ture at Fort William in Bengal, in the exercise 
persons^^*^^” ^ ^ of its ordinary original Criminal jurisdiction, shall 

be empowered to try all persons brought before 
it in due course of law, 

23. And We do further ordain that the said High Court of Judica- 

ture at Fort William in Bengal shall have extra- 

Extr^rdinaiy origin- ordinary original Criminal jurisdiction over all 
al Cnmma juris icfcion. persons residing in places within the jurisdiction of 
any Court now subject to the superintendence of the Sudder Nizamut 
Adawlut at Calcutta, whether within or without the Bengal Division 
of the Presidency of Fort William, and shall have authority to try at 
it^ discretion any such persons brought before it on charges preferred by 
the Advocate-General, or by any Magistrate or other Officer specially 
empowered by the Government in that behalf. 

24. And We do further ordain that there shall be no appeal to the 

No appeal from High High Court of Judicature at Fort William in 

Court exercising original Bengal from any sentence or order passed in any 
jurisdiction. Criminal trial before the Courts of original Crimi- 

nal jurisdiction which may be constituted by one or more Judges of the 
said High Court. But it shall be at the discretion 
5'®scrve QQ^J.t to reserve any point or points. 

' * of law for the opinion of the said Higli Court. 

25. And We do further ordain that, on such point or points of law 

High Coui’t to review being SO reserved as aforesaid, or on its being 

on certificate of the Ad- certified by the said Advocate-General that, in lus 
vocate-Gcneral. judgment, there is an error in the decision of a 

pointer points of law decided by the Court of original Criminal jurisdic- 
tion, or that a point or points of law which has or have been decided by 
the said Court should be further considered, the said High Court shall 
have full power and authority to review the case, or such part of it as 
may be necessary, and finally determine such point or points of law, and 
tjiereupon to alter the sentence passed by the Court of original jurisdic- 
tion, and to pass such judgment and sentence as to the said High Court 
shall seem right. 

26. And We do further ordain that the said High Court of Judica- 

ture at Fort William in Bengal shall be a Court of 

CotenaePiSs Wal from the Criminal Cou^ of the Bengal 
Division of the Presidency of Fort William, and 
from all other Courts, whether within or without the said Bengal Division, 
from which there is now an appeal to the Court of Sudder Nizamut 
Adawlut at Calcutta, and shall exercise appellate jurisdiction in such 
cases as are subject to appeal to the said Court of Sudder Nizamut 
Adawlut, by virtue of any laws or regulations now in force, or shall 



( 14 ) 


become subject to appeal to the said High ‘Court by virtue of such la^ 
ot regulations relating to Criminal Procedure as shall be hereafter made 
by the Governor-General in Council 
27 And We do further ordain that the said High Court of Judica- 
HeariDg of referred ture at Fort William in Bengd shall be a Court of 
cases and revision of reference and revision from the Unminal Courts 
€riminai trials. subject to its appellate jurisdiction, and shall have 

power to hear and determine all such cases referred to it by the Session 
Judges, or by any other Ofl5cers authorized to refer cases to the Sudder 
Nizamut Adawlut, and to revise all such oases tried by any Officer or 
Court possessing Criminal jurisdiction, as are now subject to reference to, 
or rev^ion by, the said Court of Sudder Nizamut Adawlut, whether 
within or without the Bengal Division of the Presidency of Fort William, 
or shall become subject to such reference to, or revision by, the said High 
Court by virtue of such laws or regulations relating to Criminal Procedure 
as shall be hereafter made by the Governor-General in Council. 

28. And We do further ordain that the said High Court shall have 

power to direct the transfer of any Criminal case 
High ^urt may direct or appeal from any Court to any other Court 

one Coui^rto^anSr of equal or superior jurisdiction, and also to direct 

the preliminary investigation or trial of any Cri- 
minal case by any Officer or Court otherwise competent to investigate 
or try it, though such case belongs, in ordinary course, to the jurisdic- 
tion of some other Officer or Court. 

Criminal Law. 

29. And We do further ordain that all persons brought for trial before 

the said High Court of Judicature at Fort William 
Offendersto be pimish- Bengal, either in the exercise of its original 

jurisdiction, or in the exercise of its jurisdiction as 

a Court of appeal, reference, or revision, charged 
with any offence for which provision is made by Act No. XLV. of 1860, 
called the “ Indian Penal Code,” shall be liable to punishment under 
the said Act, and not otherwise, subject nevertheless to such alterations, 
modifications, and additions in and to such Code as may have been or 
may be prescribed by any acts or regulations made by the Governor- 
General in Council. 

Exercise of Jurisdiction elsewhere than at the ordinary place of 
' sitting of the High Court. 

30. And We do further ordain that whenever it shall appear to the 
MeMmiwbe autho- Governor-General in Council convenient that the 

rtoed tTrit in any places jurisdiction and power by these Our Letters 
bjr way of cirenit or spe- Patent, or by the recited Act, vested in the aaid 
«i8lcomini8si«m, High Court of Judicature at Fort William in 

SCngaT, should be exercised in any place within the jurisdiction of any 
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CQurt now subject to the gupermtendence of the Sadder Dewanny 
Adawlut or Sudder Nizamut Adawlut at Calcutta, whether within or 
without the Bengal Division of tlie Presidency of Fort William, other 
than the usual place of sitting of the said High Court, or at several such 
places by way of circuit, and the Governor-General in Council shall, by 
his commission for that purpose, authorize and direct any of the Judges 
of such Court to hold sittings in such place or places accordingly, at or 
within such times as by such commission may be authorized or directed, 
the Judge or Judges acting under such commission, in the places and 
manner therein directed, shall have and exercise the same jurisdiction, 
power, and authority as would be had and exercised by a Judge or 
Judges of the said High Court, as the case may be, in its ordinary place 
of sitting. 


Adniiiulty aud Vice-Admiralty Jurisdiction. 

31. And We do further ordain that the said High Court of Judica- 
ture at Fort William in Bengal shall have and 
exercise all such Civil and Maritime jurisdiction 
as may now be exercised by the said Supreme Court as a Court of Ad- 
miralty, or by any Judge of the said Court as Commissary to the Vice-, 
Admiralty Court, and also such jurisdiction for the trial and adjudication 
of prize causes and other maritime questions arising in India as is 
now vested in any Commissioner or Commissioners appointed by Us or 
Our predecessors, under the powers given by an Act passed in the Session 
of Parliament held in the Thirty-ninth and Fortieth Years of the 
reign of his late Majesty King George the Third, ‘‘ for establishing 
further regulations for the government of the British territories 
in India and the better administration of justice within the 
“ same.” 


32. And We do further ordain that the said High Court of Judicature 
at Fort William in Bengal shall have and exer- 
cise all such Criminal jurisdiction as may now be 
exercised by the said Supreme Court as a Court of Admiralty, or by 
such Commissary to the Vice- Admiralty Court, or by any such Commis- 
sioner or Commissioners as aforesaid. 


Testamentary aud Intestate Jnrisdletion. 

84}. And We do further ordain that so much of the Letters Patent 

Repeal of certain parte *^6, Twenty-skth day of Ma«h, 

of former Letters Patent iQ the Fourteenth Year of the reign of flu 
aeto Ecclesiastical jurie- Majesty King Qeorge the Third, in the year of 
our Lord One thousand seven hundred and 
sevoity-fenr, as authorizes and empovrers the Supreme Court to take 
cognizance of and proceed in causes, suits, and business in the ezercue 
of Ebdesiastical jurisdiction shall cease and delemrine, except as beraiiX'' 
after mentioned. 
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34 And We do further ordain that the said High Court of Judicature 
at Fort William in Bengal shall have the like 
“■ power and authority M that which may now be 
exercised by the said Supreme Court, whether 
within or without the Bengal Division of the Presidency of Fort ‘William, 
in relation to the granting of probates of last wills and testaments, and 
letters of administration of the goods, chattels, credits, and all other 
effects whatsoever of persons dying intestate, whether within or with- 
out the said Bengal Division. 

Matrimonial Inrisdictiou. 

36. And We do further ordain that the said High Court of Judica- 
ture at Fort William in Bengal shall have juris- 
ti^Matrimomal jurisdic- in matters matrimonial between Our sub- 

jects professing the Christian religion, and that 
such jurisdiction shall extend to the local limits within which the Su- 
preme Court now has Ecclesiastical jurisdiction : Provided always that 
nothing herein contained shall be held to interfere with the exercise 
of any jurisdiction in matters matrimonial by any Court not esta- 
blished by Royal Charter within the said Presidency lawfully possessed 
thereof. 


Powers of siitgie Judges and Division Courts. 

36. And We do hereby declare, that any function which is hereby 

directe<l to be performed by the said High Court 
Tisbn^Courts^^^ Judicature at Fort William in Bengal, in the 

exercise of its original or appellate jurisdiction, 
may be performed by any Judge, or by any Division Court thereof, 
appointed or constituted for such purpose, under the provisions of the 
Thirteenth Section of the aforesaid Act of the 24th and 25th years of 
Our reign. 

Civil Procedure. 

37. And We do further ordain that the proceedings in all matters 

, . „ ^ coming, before the said High Court of Judicature 

proceed- William in Bengal, in the exercise of its 

testamentary and intestate jurisdiction, shall be 
regulated by the rules relating to the granting of probates and letters of 
administration contained in the aforesaid Letters Patent of His Majesty 
King George the Third, and by such further or other rules in respect 
thereof as are now in force ; and that the proceedings in all matters 
coming before the said High Court, in the exercise of its matrimonial 
jurisdiction, shall be regulated, as nearly as may be, by the i-ules and 
proceedings of Our Court for Divorce and Matrimonial Causes ia 
England ; and that, save as hereinbefore in this clause otherwise pro- 
vided, the proceedings in Civil suits of every description between partjp 
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and party brought in the said High Court shall be regulated by the 
Code of Civil Procedure prescribed by an Act passed by the Gover- 
nor-General in Council, and being Act No. VIII. of 1859, and br 
such further or other enactments of the Governor-General in CouncM 
in relation to Civil Procedure as are now in force : Provided always 
that the regulations of such proceedings respectively shall ' be 
subject to such laws and regulations as shall be hereafter made 
by the Governor-General in Council in relation to such proceedings 
respectively. 

Criminal Procedure. 

88. And We do further ordain that the proceedings in all Criminal 
cases which shall be brought before the said High 
proceed- Court of Judicature at Fort William in Bengal, 
in the exercise of it^ ordinary original Criminal 
jurisdiction, and also in all other Criminal cases over which the said 
Supreme Court now has jurisdiction, shall be regulated by the pro- 
cedure and practice now in use in the said Supreme Court, and that the 
proceedings in all other Criminal cases shall be regulated by the Code 
of Criminal Procedure prescribed by an Act passed by the Governor- 
General in Council, and being Act No. XXV. of 1861, or by such fur- 
ther or other enactments of the Governor-General in Council in relation 
to Criniinal Procedure as are now in force : Provided always that the 
regulation of such proceedings respectively shall be subject to such 
taws and regulations as shall be hereafter made by the Governor-General 
in Council in relation to such proceedings respectively. 


Api>eals to Privy Council. 

39. And We do further ordain that any person or persons may appeal 
, to Us, Our heirs or successors, in Our or their 

owei appea . Privy Council, in any matter not being of Crimi- 

nal jurisdiction, from any final judgment, decree, or nrder of the said 
High Court of Judicature at Fort William in Bengal made on appeal, 
and from any such final judgment, decree, or order made in the exer- 
cise of original jurisdiction by a majority of the full number of .Judges 
of the said High Court as hereinbefore mentioned : Provided in either 
case that the sum or matter at issue is above the amount or value of 


10,000 Rup^s, or in case such judgment, decree, or order shall involve, 
directly or indirectly, any claim, demand, or question to or respecting 
pri)perty amounting to or of the value of 10,000 Rupees ; or from any 
other ratal judgment, decree, or or(ter made either on appeal or 
otherwise as aforesaid, when the said High Court shall declare that 
the cose k a fit One for appeal to Us, Our heirs or successom, m 
Our or Aeir Privy Council Subject always to sticfc rotes ordm 
as are now m forced, or may from time to thn® be madOi rem^eetoag 
to Ourselves in Council fipom flie Oowrte 6£ thifrsaM Primilncy.. 


c 
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Except so &r as the said existing rules and orders respectiv^y are 
hereby varied, and subject also to such further rules and orders as We 
may, with the advice of Our Privy Council, hereafter make in that 
behalf. 


40. And We further ordain that it shall be lawful for the said High 

Court of Judicature at Fort William in Bengal, 
its discretion, on the motion, or if the said 
High Court be not sitting, then for any Judge oi 
the said High Court upon the petition of any party who considers 
himself aggneved by any preliminary or interlocutory judgment, decree, 
order, or sentence of the said High Court, in any such proceeding as 
aforesaid, not being of Criminal jurisdiction, to grant permission to 
such party to appeal against the same to Us, Our heirs and successors, 
in Our or their Privy Council, subject to the same rules, regulations 
and limitations as are hereip expressed respecting appeals from final 
judgments, decrees, orders, and sentence. 

41. • And We do further ordain that from any judgnJent, order, or 

1 . • 1 sentence of the said High Court of Judicature 

Criminal William in Bengal made in the exercise 

of original Criminal jurisdiction, or in any Cri- 
minal case where any point or points of law have been reserved for the 
opinion of the said High Court in manner hereinbefore provided, by 
any Court which has exercised original jurisdiction, it shall be lawful 
for the person aggrieved by such judgment, order, or sentence to appeal 
to Us, Our heirs or successors in Council, provided the said High Court 
shall declare that the case is a fit one for such appeal, and under such 
conditions as the said High Court may establish or require, subject 
always to such rules and orders as We may, with the advice of Our 
Privy Council, hereafter make in that behalf. 

42. And ' We do further ordain that, in all cases of appeal made 


from any judgment, order, sentence, or decree of 
"Higi po«rt of Judicotaro at Fort Wil- 
Other document. bam m Bengal to Us, Our heirs or successors, m 

. Our or their Privy Council, such High Court shall 

certify and transmit to Us, Our heirs and successors, in Our or their Privy 
Council, a true and correct copy of all evidence, proceedings, judgments, 
decrees, mid orders had or made, in such cases appealed, so far as the 
same have relation to the matters of appeal, such copies to be certified 
under the seal of the stud High Court. And that the smd High Court 
shall also certify and transmit to Us, Our heirs and successore, in Our 
or their Privy Council, a copy of the reasons given by the Judges of 
such Court, or by any of such Judges, for or against the judgment or 
determination appi^ed against. And We do f^her ordain that the 
said High Court shall, in w cases of appeal to Us, Our heirs or succes- 
sors, oomotm to and execute^ or cause to be mcecuted, such judgments 
and orders as We^ Our heirs or successors, in Our or their Privy Council 
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shall think fit to make in the premises^ in such manner as any original 
judgment, decree, or decretal orde)*s, or other order or rule of the said 
ffigh Court, should or might have been executed. 


Call for Records, &c., by the eovemment, 

43. And it is Our further will and pleasure that the said High Court 
High Court to comply Judicature at Fort William in Bengal shall 

with requisition from Go- comply with such requisitions as may be made 
vemment for records, &c. Government for records, returns, and state- 

ments, in such form and manner as such Government may deem proper. 

44. And it is Our further will and pleasure that, from and after the 
establishment of the said High Court of Judica- 
ture at Fort Williap in Bengal, so much of the 
aforesaid Letters Patent granted by his Majesty 
King George the Third as is inconsistent with 
the recited Act and with these Letters Patent 
shall cease, determine, and be utterly voijj to all 
intents and purposes whatsoever. 

In witness whereof We have caused these Our Letters to be made 
Patent, Witness Ourself at Westminster the Fourteenth day of May 
in the Twenty-fifth Year of Our Reign. 

By Warrant under the Queen's Sign Manual, 


Provisions of former 
Letters Patent inconsis- 
tent with the Act 24 and 
25 Vic., c. 104 ., and 
with these Letters Patent 
to be void on the esta- 
blishment of tl# High 
Court. 


C. ROMILY. 


By Order of the Governor-General in Council, 

E. 0. BAYLEY, 
Secy, to the Govt, of India. 



Ini>ia Oppicas, 
London, 14th Mat 1862. 


Juiiicial, Ko. 24. 

To His Excellency The Right Honourable The Governor- 
General OF India in Council. 

My Lord, 

I herewith transmit to you the Letters Patent or Charter, under 
the Royal Sign Manual, for the High Court of Judicature to be esta- 
Iplished in Bengal, in accordance with the provisions of the Act 24 & 25 
Victoria, cap. 104, for establishing High Courts of Judicature in India, 
and request that you will take* immediate measures for instituting the 
Court, the first Judges of which, including those appointed under the 
3rd Section of the Act, are designated in the second Clause of the 
Charter. Those appointed by the Crown will be severally informed by 
me of their appointments to the Court. 

2. This Charter will accomplish the great object which has so long 
been contemplated, of substituting for the Supreme and Sudder Courts 
abolished by the Act one High Court of Judicature, possessing the 
combined powers and authorities of the abolished Courts, and exercising 
jurisdiction, both over the Provinces under the Sudder Court, and over the 
Presidency Town which forms the local jurisdiction of the Supreme Court. 

3. Before 1 review the provisions in detail, it is necessary that I 
should direct your attention to the general scope and main provisions of 
the Act in question. 

4. It abolishes, in the first place, (as soon as the Charter shall issue), 
the Supreme Court and the Court of Sudder Dewanny Adawlut. It 
vests in the High Court (by the last provision of Section 9) the powers 
and authorities of those Courts respectively, except so far as the Crown 
may by such Charter otherwise direct. And (by the first part of the 
same section) it invests the High Court with such Civil, Criminal, Admi- 
ralty, Vice-Admiralty, Testamentary, Intestate, and Matrimonial Juris- 
diction, and all such powers and authority in relation to the administra- 
tion of justice in the Presidency, as the same Charter may confer. With 
respect, therefore, to the fusion of the Supreme and Sudder Courts, it 
appears obvious that the Act itself speaks, and that to assume and effect 
the same purpose by affirmative declaration in the Charter would be 
superfluous. It has been, consequently, deemed unnecessary that the 
Charter should exhibit on the face of it an explicit statement of the 
powers and jurisdiction to be possessed by the new Court in consequence 
of the fusion, ^ would have been the proper course if these ' powem 
and jurisdiction had been entirely new. Recourse has been had in 
some places in lieu of such explicit statement, to reference to statutory 
nrovisxons, and, in others, to the Charter of the Supreme Court, when 
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the object of clearness appeared to require it But, wherever the Charter 
does not otherwise specify, the High Court will use the powers, and 
administer the jurisprudence, appertaining to those Courts respectively 
to whose authority it now success. 

5. But the Charter is intended positively to declare all such Civil, 
Criminal, and other jurisdictions above specified, as the Crown thinks pro- 
per by this Charter to confer on it, supplementary or additional to its main 
purpose, namely, the fusion of the aforesaid Courts. 

6. Moreover, the words giving authority to confer on the Court such 
jurisdiction and such powers and authorities for the administration of 
justice as the Crown may direct, appear very large, and such as, in point 
of fact, invest the Crown with extensive legislative powers, so far as 
“ the administration of justice,'* within the meaning of the section 
may require. It has been, however, thought best to use this power very 
sparingly, and simply as ancillary to the real purpose of the Act, namely, 
the establishment of new Courts. 

7. Another reason for the form which the present Letters Patent 
assume, is to be found in the provisions of Section 17 of the Act of last 
Session. By that Section, power is given to the Crown to recall the Let- 
ters Patent establishing the Court, at any time within three years after 
its establishment, and to grant other Letters Patent in their stead. This 
provision was inserted in the Act, mainly with the view of enabling 
Her Majesty's Government to avail themselves of the advice and assist- 
ance of the Judges of the Court in framing the more perfect 
Charter, by which the jurisdiction and authority of the Court is 
to be permanently fixed. On this point, I request you will put your- 
selves in communication with the Judges of the Court, and, at any 
time previous to the expiration of two years from the date of the 
establishment of the Court, furnish me with any suggestions they 
may make, or any amendments they may propose in the Letters 
Patent now transmftted, and I shall be glad if, in proposing alterations, 
the Judges will put their recommendations as nearly as possible in the 
form in which they wish them to appear in the future Letters Patent. 

8. I proceed to notice, in order, suCh of the provisions of the Char- 
ter as appear to me to call for special remark. 

9. By Clause 6, power is given to the Chief Justice to appoint the 

Officers of the Court, and to fix their salaries, 
subject, however, in both cases to the approval 
and confirmation of the Governor-General in Council. This provision 
does not refer to the settling of tables of fees, where fees are allowed, 
which, under Section 15 of the Act, is required to be , done by the Court. 

10. The Supreme Court exercises an authority entirely independent 
of the Government in regard to its ministerial OflScers. The Govern- 
ment, however, has always considered itself at liberty to receive repre- 
sentations from my of the OfiScers of the Sudder or Subordinate Courts 
who felt themselves aggrieved by the orders of the Judicial authorities, 
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and to express its opimon on the propriety or otherwise of the proceed- 
ings of the Courts in such casea It will be expedient for you to take 
the question into your consideration, and, after communication with the 
Court, to adopt some rule in regard to it, which, of course, must be 
uniformly appucable to all the Officers of the Court. Constituted as the 
High Court will be, it will merit all the confidfence you can repose in it ; 
but, as a question of policy, the extension of the liberty of application 
to the Government to those who have not hitherto enjoyed it appears to 
me preferable to taking it away from those who have heretofore been 
permitted to avail themselves of it, as a mode of obtaining redress 
against proceedings alleged by the applicants to be unjust and oppressive. 

11. In regard to the admission of advocates, vakeels, and attorneys, 

Clauses 7-10 recommendations of the Law Commissioners 

have been followed. Under the existing practice, 
the advocate pleads, and the attorney acts for the suitors of the Supreme 
Courts, and the vakeel both pleads and acts for the suitors of tjie Sudder 
Court, of which Court the advocate and attorney of the Supreme Court 
are ex-qfficio vakeels. These terms are employed in the Charter simply 
to express the functions of these several classes of practitioners. The 
advocate and attorney will respectively plead and act in the High 
Court, and the vakeel will both plead and act in the High Court as 
he did in the Sudder Court. Any person may apply to be admitted 
either as an advocate, or vakeel, or attorney, under the rules which the 
Court is authorized by the Charter to make, and there is nothing in 
the Charter to prevent the admission of advocates and attorneys to be also 
vakeels of the High Court, should the Judges consider such acourse to be 
expedient. 

12. The provision in the Act, .Section 2, Clause 4, which declares 
that pleaders of the Sudder Court “ who shall have been admitted as 

pleaders of the High Court'' shall be eligible, under certain conditions, 
to the Bench of the Court, implies that a discretioifery power may be 
exercised as to the admission of the present pleaders of the Sudder 
Court to the bar of the High Court. This enactment will account to 
you for the omission from the Clftirter of any provision appointing all 
the present practitioners of the Supreme and Sudder Courts to the High 
Court. I conclude, however, that unless, in any special cases, there are 
strong reasons to the contrary, th^ Court will admit the whole of the 
practitioners in the abolished Courts, at the date of their abolition, to be 
the first advocates, vakeels, and attorneys of the High Court. 


13. With reference to the concluding sentence of Cle.use 10, it is to 
jQ be observed, that the Letters Patent contain no 

provision reserving to the attorneys of the present 


Supreme Court the right of pleading, after the issue of this Charter, in 
the Insolvent Court, as newly regulated by Clause 17. No such provision, 
however, is necessary, as the Insolvent Court is a sepitate tribunal, not 
affected by the Act authorizing the Letters Patent, and will continue a 
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separate Court, though, for the future presided over by a judge of the 
High Court The attorneys, therefore, will, as heretofore, practise in 
accordance with the rules of the Insolvent Court itself. 

14. By the important provisions contained in the clauses of the 
Charter 11 to 38 inclusive, elffect is given to the 9th Section of the 
Act, respecting the jurisdictions and powers to be exercised by the 
High Court. 

16. The original Civil jurisdiction now exercised by the Supreme 
' T . • Court within the limits of the Presidency Town 

Ctosf henceforth be exercised, under the Charter, by 

the High Court, including in that term (Clause 
36 of Charter) a J udge or Division Court of the High Court, appointed 
or constituted under the provisions of the 13th Section of the Act. 

16. As it is very desirable that every suit should be instituted 
in the Court of the district in which the property forming the sub- 
ject of dispute is situated, or in which the cause of action has its 
origin, or in which the defendant resides or carries on business, the 
jurisdiction hitherto exercised by the Supreme Court (on the ground 
of constructive inhabitancy or otherwise) over persons and property 
beyond the local limits of the Presidency Town, but within the limits 
of the Presidency of Division subject to the authority of the High 
Court has not been vested in the High Court. The concluding pro- 
vision of Clause 11 provides that the exercise of the ordinary original 
Civil jurisdiction of the Court shall be confined to the local limits 
of the Presidency Town, with power, however, to the Court, under 
Clause 13, to call for and try any suit instituted in any Court subject 
to its superintendence, when, for reasons to be recorded, it shall think 
proper to do so. 

17. The terms of Clause 12, defining the original jurisdiction of 

the High Court as to suits, are nearly similar 
to those employed in Section 5 of the Code of 
*Gvil Procedure (Act VIII. of 1859), and are intended to include eyery 
description of case over which the Mofussil Courts have jurisdiction. 
By the 8th Section of the 21st George HI., c. 70, the Supreme Court 
is precluded from exercising any jurisdiction in any matter concerning 
the revenue. Further, a decision of the Judicial Committee of the 
Privy Council pronounced in April 1856, ruled against the exercise of 
. the Ecclesiastics jurisdiction of the Supreme 

Cursetjec v. in matters matrimonial between others 

^ * than Christians, and even expressed some hesi- 

tation aa to whether that Court could administer a remedy in such cases 
on the Civil side. It is one object of the present Charter to do away 
with all such restrictions and limitations, as far as this can be done with- 
out trendhing on the proper province of legislation. It has, therefore, 
been sought to invest the High Court, in the exercise of its original 
Civil jurisdiction, with as ample powers in receiving and determining^ 
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cases of every description, and in appl 5 ring a remedy to every wrong,, 
as *are exercised by the Courts not established by Royal Charter, am 
thus to place the Courts of first instance in the Presidency Towns, and 
in the interior of the country, in this respect, as nearly as may be, on the 
same footing. 

18. I shall be glad to be furnished with your opinion, after con- 
sultation with the Judges of the Court, as to the concluding portion 
of Clause 12 excluding the jurisdiction of the Court in regard to cases 
falling within the jurisdiction of the Small Cause Court of Calcutta, 
in which the debt or damage or value of the property sued for does 
not exceed 100 Rupees. Hitherto, I believe, there has been no tendency 
to bring into the Supreme Court cases cognizable by the Small Cause 
Court ; but should it appear, that, under the new system, the time of 
the High Court is unnecessarily taken up with trying cases which might 
be instituted in the Small Cause Court, it may become a question for 
consideration whether the sum excluding the jurisdiction of the High 
Court might not be raised to, say, 300 or 500 Rupees. 

19. It has been suggested that the Small Cause Court should be 
placed on the same footing as a Zillah Court, in its subjection to th^ 
High Court as a Court of Appeal and general superintendence. But I 
do not consider that it was the purpose of the Act of Parliament of last 
Session that the Crown, in framing a Charter under it for the High 
Court, should interfere with the present position and jurisdiction of 
other and independent Courts. This object, if desirable, is properly to 
be attained by legislation. Should you be of opinion that the Small 
Cause Court ought to be placed in the same relation to the High Court 
as any other Court, subject to its appellate jurisdiction and general 
control, the measure can be carried into effect by an Act of the Gover- 
nor-General in Council. 

20. As already observed, the effect of Clause 12 will be to confine 

the ordinary original Civil jurisdiction of the 
High Court within narrower limits than the 
Civil jurisdiction exercised by the Supreme Court. By Clause 13, how- 
ever, the High Court is empowered to call for and to try, as a Court of 
first instance, any suit which the law requires to be instituted before 
some other tribunal. By the exercise of the power thus conferred! on 
it, the High Court will be enabled to obviate all reasonable ground of 
complaint, when it shall deem *that any hardship or injustice is Jikely 
to result from the compulsory institution in a Zillah Court of a suit 
which, but for the change in the system, might have been instituted 
in the Supreme Court. 

21. The introduction of the words ‘‘ whether within or without ^ 

'' Ben^ Division of the Presidency of Fort William'’ in this ai;i^ in 
sevend other clauses, may appear to require explanation. The Cooft 
about to be estidoliahed is csuled, in Section 2 of the. Act 24i ^ 

e. 1(14, a Court for the Bengal Dmmen of the Presidoil^.of 
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Fort William*” That title is of course preserved in the Charter. By 
Section 8 the Supreme and Sudder Courts are abolished, and by Section 
9 all their jurisdiction, power, and authority, except when otherwise 
provided, are vested in the High Court. But the Supreme Court 
has various original jurisdictions, extending over the whole of the Pre- 
sidency of Fort William, and also over some of the Non- Regulation 
Provinces under the Government of India; and the Sudder Court has 
various appellate jurisdictions extending over the Bengal Division of 
the Presidency, and also over the Province of Assam and others which 
are not properly parts of the Presidency. The result is, that the High 
Court for the Bengal Division,” succeeding to the powers of both Su- 
preme and Sudder Courts, has, in several respects, jurisdiction in territories 
not within the Bengal Division. As this is the result of the Act, it 
might not have been necessary to notice it in the Charter. But for 
the sake of clearness, and in order to show distinctly that the Charter 
is meant to apply to these extra local jurisdictions, as well as to the 
strictly local jurisdiction within the Bengal Division, it has been deemed 
advisable to introduce these words. 


22. Clauses 14 and 15 give effect to the recommendation of the 

Law Commissioners, that the High Court shall 
auses anc lo. have all the appellate jurisdiction which is now 
exercised by the Sudder Dewaimy Adawlut, and a new appellate juris- 
diction in Civil cases, from the Courts of original jurisdiction, constituted 
by one or more of its own Judges, except that in the case of a decision 
which has been passed by a majority of the full number of the Judges 
of the Court, the appeal shall lie to Her Majesty in Council. 

23. It will appear, from a subsequent clause in the Letters Patent, 
that the proceedings in the High Court in Civil cases are to be regulated 
by the Code of Civil Procedure enacted by the Legislature of India, of 
which Act XXIII. of 1861 forms a part. By Section 23 of the last-men- 
tioned Indian Act, provision has been made for a difference of opinion on 
the hearing of an appeal. A difficulty, however, may occur when two 
Judge*s, constituting a Division Court for the trial of cases in the exercise 
of original jurisdiction, differ as to the judgment to be given. For such a 
case, the Code of Civil Procedure, which is adapted to Courts of first 
instance, presided over by single J udges only, contains no provision. To 
call in a third Judge, and to re-try the ^case, with a view to a judgment 
from which there may be an appeal to the Hipfh Court under Clause 14, 
would be productive of unnecessary delay and expense to the parties ; 
and I am of opinion that the Court should make provision for such a 
contingency, by a rule made under the 18th Section of the Act of Par- 
liament, providing either that the judgment shall be in accordance 
with the opinion of the senior of the Judges constituting the Division 
Court, or that the final judgment shall be entered pro formdy accord- 
ing to such opinion, such judgment being a judgment for the purpose Of 
an appeal against the same, but not for any other purpose. 


D 
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24. The substantive Civil law to be administered by tbe High Court 
ni ifi IQ ann on within the jurisdiction of the Supreme and Sudder 

' ' Courts respectively, will, until otherwise provided, 

continue as at present This, as I have said, it was no part of the pur- 
pose of the Act of Parliament or Charter to affect And the clauses on 
^hich I am now commenting are probably superfluous. But they have 
been introduced to obviate any apprehension which might have been 
entertained that, in fusing the two Courts together, it was intended to 
fuse also the law which they have respectively hitherto administered, and 
thus to make a substantial innovation, not only in the tribunals for admin- 
istration of the law, l ut of the law itself. I trust, however, that 
measures may be taken ere long for effecting great improvements in this 
respect, by enacting for the British possessions in India a body of sub- 
stantive law, by which all classes shall be governed, and all transactions 
shall be regulated, except in cases to which our judicatures are required 
to apply the personal laws of any classes of our Indian subjects. 

25. Under Clauses 21, 22, and 88, no change will be effected by the 

oo Charter in the administration of Criminal iustioe 

in the Presidency lown, or in respect of persons 
subject to its Criminal jurisdiction residing in the interior of the country. 
It appears, however, to Her Majesty’s Government, that some modifica- 
tion of the existing practice, both at the capital and in the provinces, is 
neceasary, and on these points I shall address you in a separate Despatch, 

26. The Sudder Court exercises no original jurisdiction. But by 

Clause 23 Clause 23, original Criminal jurisdiction through- 

out the territories subject to its authority, has 

been given to the High Court, the principal object being to enable the 
Judges to hold trials for offences committed out of the Presidency Town, 
at which, from their importance, or for other special cause, it may be 
expedient that a Judge or Judges of the High Court should preside. 

27. The remaining clauses of the Letters Patent on the subject of 

Clauses 24-28, Criminal jurisdiction of the High Court, do 

not call for any i)articular notice. They contain 
no special provisions respecting the transfer to that Court of the Crimi- 
nal jurisdiction exercised by the Supreme Court, over inhabitants of 
such parts of India as are not comprised within the local limits of the 
Letters Patent, that having been fully provided for by Section 10 of tbe 
Act, under the authority of which the High Court is established. 

28. As in the case of the Small Cause Court, you will consult the 
Judges in regard to the relation in which the High Court is to stand 
to the Magistrates of Calcutta. 

29. Clause 30, respecting the exercise of jurisdiction by the Hi|[h 

Clause 30 Court elsewhere than at its ordinary place of sw- 

ting, is a very important provisson, and one 
^bich, I have no doubt, if judiciously carried into effect, will mate- 
rially tend to the greater efficiency of all the judicatories subject 
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to the superinteudenoe and authority of the Court. Circumstances, 
may frequently arise when the deputation of a Judge or Judges of the 
High Court would be a measure of the highest expediency. For such 
cases the clause under consideration will enable the Government to pro- 
vide, by deputing one or more Judges from the High Court, who would 
avail themselves of the opportunity thus afforded them of making a 
searching inquiry into the manner in which the local Courts were per- 
forming their duties. 

30. With reference to this clause it has been considered whether the 
precedent of Section 14 of the Act of Parliament should not be followed, 
and the authority to make the necessary arrangements for exercise of 
the Court’s jurisdiction out of the usual place of sitting vested in the 
Chief Justice. On the whole, it was thought that acts partaking so 
much of an administrative character might be more perfectly performed 
by the Governor-General in Council. But it is scarcely necessary for 
me to add, that Her Majesty’s Government entertain full confidence that 
the Chief Justice will be the authority habitually consulted in the 
matter. 


31. The Supreme Court exercises, at present. Admiralty jurisdiction 
Clauses 31 and 32. Under its Charter. The Chief Justice has Vice- 
Admiralty jurisdiction, under the Commission of 
the 19th July 1822, and all or any of the Judges of the Supreme 
Court may be appointed Commissioners, under the provisions of 39 & 40 


George 111., c. 79, sec. 25, for the trial and adjudications of prize causes 
and other maritime questions arising in India. By the present Charter, 
the whole of these jurisdictions and powers will be vested in the High 
Court, and as in the Act above cited, the expression ‘‘ other maritime 
questions” is general, mention is made of all the jurisdictions conferred 
as above-mentioned, iu the clauses of the Charter providing both for the 
Civiraud Criminal maritime jurisdiction of the High Court. 


Clauses 33 and 34 . .32- The clauses respecting testamentary and 

intestate jurisdiction do not call for any remark. 
33. Her Majesty’s Government are desirous of placing the Chris- 
Ciause 35 subjects of the Crown within the Presidency 

in the same position under the High Court, as 
to “matters matrimonial” in general, as they now are under the 


Clause 35. 


Supreme Court, and this they believe to be effected by Clause 35 of 
the Charter. But they consider it expedient that the High Court should 
possess, in addition, the power of decreeing divorce, which the Supreme 
Court does not possess ; in other words, that the High Court should 
have the same jurisdiction as the Court for Divorce and Matrimonial 
Causes in England, established in virtue of the Act 20 & 21 Victoria, 
c. 85, and in regard to which further provisions were made by 22 & 
23 Vic., 0. 61, and 23 & 24 Vie., c. 144. The Act of Parliament 


for establishing the High Courts, however, does not purport to give 
to the Crown the power of importing into the Charter all the provisions 
of the Divorce Court Act ; and some of them the Crown clearly could 
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not so import, such, for instance, as those which prescribe the period 
'of re-marriage, or those which exempt from punishment clergymen 
refusing to re-marry adulterers. All these are, in truth, matters for 
Indian legislation, and I request that you will immediately take the 
subject into your consideration, and introduce into your Council a Bill 
for conferring upon the High Court the jurisdiction and powers of the 
Divorce Court in England, one of the provisions of which should be to 
give an appeal to the Privy Council in those cases in which the Divorce 
Court Act gives an appeal to the House of Lords. 

34. The object of the proviso at the end of Clause 35 is to obviate 
any doubt that may possibly arise as to whether, by vesting the High 
Court with the powers of the Court for Divorce and Matrimonial Causes 
in England, it was intended to take away from the Courts within the 
division of the Presidency not established by Royal Charter, any 
jurisdiction which they might have in matters matrimonial, as for 
instance, in a suit for alimony between Armenians or Native Christians. 
With any such jurisdiction it is not intended to interfere. 

35. Clause 36 refers to the powers of single Judges and Division 

Courts, appointed or constituted under the provi- 
^ * sions of the 13th Section of the Act. By Section 

14 of the Act the power of determining from time to time what Judge 
in each case shall sit alone, and what Judges shall constitute Division 
Courts, is placed in the hands of the Chief Justice. It will be observed, 
that the law does not require that a J udge selected from the bar shall 
necessarily form a part of every Division Court, and it will be for the Chief 
Justice to consider whether, in cases exclusively between Natives, it will 
not be desirable to follow, as far as possible, the course which has already 
been resolved upon . in regard to the cases under appeal to the Sudder 
Court at the time of its abolition, and to constitute the Division Court 


of Judges trained in the country, whose knowledge of the Native 
language will obviate the expense and delay of translating the pro- 
ceedings. 

36. Clause 37 is a very important one, and, there is little doubt, 

will prove a very salutary provision. It has, there- 
^ ^ ’ fore, been inserted, although the change intro- 

duced is somewhat greater and more substantial than is generally aimed 
at in this Charter. It extends to the High Court the Code of Civil 
Procedure enacted by the Legislature of India for the Courts not 
established by Royal Charter, and thus accomplishes the object so long 
contemplated of substituting one simple Code of Procedure for the 
various systems (corresponding to its Common Law, Equity, and Admi- 
ralty jurisdictions) which have been in operation in the Supreme Court 
since the date of its establishment. 

37. In regard to the rules respecting appeals to the Privy Council, 
the object has been to avoid unnecessary innovation where so much of 
change, with its necessary inconvenience, is unavoidable. The existing 
rules which regulate these appeals are, therefore, left in force, with one 
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or two additions only, which experience in the Court of the Judicial 
Committee has found advisable. For instance. Clause 40 is introduc^, 
as it had been commonly introduced of late years in the appeal rules of 
other dependencies of Great Britain, in order to remove all doubt as to 
the power of the High Court to allow an appeal to the Council from in- 
terlocutory judgments. 

38. It will, however, be obvious to you that the rules, as now framed, 
will be liable to the reproach of confusion, and perhaps of uncertainty. 
They will be compounded of those contained in this Charter and those 
already in force, which will necessitate reference to several documents. 
You will agree wth me that a simple and intelligible code of rules, to 
regulate appeals to the Privy Council from the new High Courts, or 
rather from the High Courts in general, which may be constituted under 
the Act of Parliament, will be of great advantage to the suitors and 
the public. I should wish, therefore, that one of the first objects of the 
Judges, as soon as the amount of labor thrown on them by their new 
position may allow it, might be to prepare suggestions for such a code 
of rules, which might then be reduced into a complete shape by the 
authority of the Privy Council at home. 

39. In forwarding the Letters Patent to the Judges of the High Court, 
you are requested to furnish them with a copy of this Despatch. I trust 
that the Letters Patent, taken in connexion with the Act for establishing 
the Court, will be found 40 contain everything requisite for enabling 
the Court to proceed at once to the discharge of its important duties. It 
is possible that omissions may be discovered by the legal authorities in 
India, which may impede the proper action of the Court, and, should 
the Judges represent to you that such is the case, you will take imme- 
diate steps for supplying what is wanting, by such legislative measures 
as you may consider most expedient for remedying the defects brought 
under your consideration. 

40. I cannot conclude this Despatch without expressing the deep 
interest felt by Her Majesty's Government in the success of this import- 
ant measure. The Crown by its Letters Patent has sanctioned the 
establishment of a tribunal as the Chief Court of Justice in India, which, 
in the trained learning of the J udges selected from the bar, and in the 
knowledge of the language, feelings, and habits of the Natives of that 
country possessed by the other members of the Court, combines the 
most material elements of success. And Her Majesty's Government 
look with confidence to the zealous exertions and cordial co-operation of 
the Judges to place the administration of justice in India, under the 
controlling authority of the Court, in such a state of efficiency as will 
render it, in every respect, adequate to its ends, and satisfactory to the 
people and to the Government. 

I have the honor to be, 

My Lord, 

Your Lordship's most obedient, humble Servant, 

(Sighed) C. WOOD. 




Passed by the Council op the Governor-General. 
Received the assent of the Govemor-Oeneml on the 19th July 1862. 


An Act to provicUfor the levy of Fees and Stamp Duties irCthe High 
Court of Judicature at Fort William in Bengal ; and to suspend 
the operation of certain Sections of AH VIII. of 1859 in the said . 
High Court 

Whereas the High Court of Judicature at Fort William in Bengal, 
constituted by Her Majesty's Letters Patent, dated 
Preamble. the 14th day of May 1862, was established by the 

publication of the said Letters Patent subsequently 
to the date of the'passing of Act X. of 1 862 ( taconsolidate and amend the 
law relating to Stamp Duties and it is doubtful whether the proceed- 
ings in the said High Court are excepted from the Stamp Duties 
imposed by Section XXX of the said Act X of 1862, according to the 
Schedule B thereunto annexed ; and whereas it is expedient as a 
temjtorary arrangement to provide that Court Fees, and not Stamp 
Duties, shall be paid in respect of proceedings in, and business coming 
before, the said High Court in the exercise of its ordinary 6riginal 
jurisdiction, and on appeal from its ordinary original Civil jurisdiction, 
according to the practice which prevailed in the late Supreme Court 
of Judicature at Fort William in Bengal, and that Stamp Duties shall 
be levied on all instruments and writings specified as requiring Stamps 
in the Schedule B annexed to the said Act X. of 1862, which shall be 
filed, exhibited, or recorded in, or which shall be received or furnished by 
the said High Court in the exercise of its appellate jurisdiction, not 
being on appeal from its ordinary original Civil .jurisdiction, or in the 
exercise of its jurisdiction as a Court of Reference and Revision in 
Criminal cases, in the same manner as such Stamp Duties were levied 
in the late Court of Sudder Dewanny and Nizamut Adawlut for the 
Lower Provinces of the Presidency of Fort William in Bengal ; and 
whereas, by an arrangement made between the Government and the 
said Supreme Court, certain OflScers of that Court were remunerated for 
their services by fixed salaries instead of by fees, and the fees received by 
such Officers were paid to the account of Government, and formed into a 
general fund out of which the salaries of such Officers were defrayed, and 
it is desirable to continue this arrangement in reject to such of the 
said Officers attached to the said Supreme Court wb^o, as a temporary 
measure, have been appointed Officers of the said High Court, and in 
respect to any. Officers who may hereafter be appointed to the said High 



( 32 ) 


Court empowered to 
pmpare Tables of Court 
Fees in respect of busi- 
ness coming before it in 
the exercise of its ordi- 
nary original jurisdiction 
and on appeal from ite 
ordinary original Civil 
jurisdiction. 


Court : and whereas it is expedient to suspend the operation in the said 
High Court of certain Sections of Act * VIII. of 1859 ( the Code of Civil 
Procedure) relating to the inanner in which the judgments and orders 
of the Courts of Civil J'udicature are to be recorded ; It is enacted as 
follows : — 

I, It shall be lawful for the said High Court of Judicature to pre- 
pare and settle Tables of Fees to be received as 
Court fees and to be paid to such Officer or Officers 
as the said High Court shall direct in respect of 
proceedings in or business coming before such 
High Court in the exercise of its ordinary origi- 
nal jurisdiction, and on appeal from its ordinary 
original Civil jurisdiction, and no Stamp Duties 
shall be chargeable in respect of such proceed- 
ings or other business under Section XXX. of. the said Act X. of 1862. 
The said High Court may, from time to time, add to, or reduce or alter 
or amend the Tables of Fees so prepared as it may deem necessary and 
proper. Provided that such Tables shall not be inconsistent with the 
provisions of any law for the time being in force, and provided also that, 
before such Tables or such amended Tables are issued, they shall have 
received the sanction of the Governor-General in Council. The Tables 
of Fees so prepared and any amended Tables shall, as soon as they have 
received the sanction of the Governor-General in Council, be published 
in the Calcutta Gazette, and from and after such publication no -other 
fees than those sanctioned as aforesaid shall be taken by any Officer of 
the said High Court in respect of any Duty to which such Tables of 
Fees may relate. 

II. No instrument or writing of any of the kinds specified as 
requiring Stamps in the Schedule B annexed 

On what sides of the to the said Act X. of 1862. shall be filed, exhi- 
bited, or recorded in, or shall be received or 
furnished by, the said High Court of Judicature 
in any case coming before such Court in the exercise of its appellate 
jurisdiction under Section 15 of the said Letters Patent, or in the exer- 
cise of its extraordinary original jurisdiction under Sections 13 and 23 
of the said Letters Patent, or as a Court of Appeal, Beference, or Revision 
under Sections 26 and 27 of the said Letters Patent, unless such instru- 
ment or writing be upon a Stamp of a value not less than that indicated 
by the Schedule B annexed to the said Act X. of 1862, as the proper 
Stamp for similar instruments and writings in the said Sudder Court, 
anything in Section XXX. of the said Act to the contrary notwith- 
standing, but subject to the proviso therein contained. • 

IIL The fees received by the Officers of the said High Court under 
Section I. of this Aci^ shall be paid to the accoimt of 
Government, and the Officer or Officers of the said 
High Court, whose duty it shall be, under the orders 
of the said High Courts to receive the same, shall respectively cause 


High Coart Stamp 
Duties to be levied. 


Fees to be duly ao- 
coantedfor. 
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all fees received by him or them to be duly and regularly entered in one 
or more book or l)ooks to be kept for that purpose in their oflSces, 
distingtiishing the fees under their several heads, and shall pay over 
the fees so received by them at such time and in such manner as the said 
High Court, with the approval of the Governor-General in Council, shall 
direct, and such Officers shall quarterly, within one month after the 
31st day of March,* the 30th day of June, the 30th day of September, 
and the 31 st day of December in every year, render a true and faithful 
account in writing to an Officer to be appointed by the Governor-General 
in Council of all such fees in such form of account, and with such 
particular of receipt or otherwise, and accompanied by such vouchers 
as the Governor-General in Council shall from time to time think proper 
to direct or require. 

IV. Nothing in this Act shall be held to apply to the fees to be 
allowed to the Sheriff, Attorneys, or any Clerk 
or Officer of the said High Court who shall be 
paid by fees instead of by a fixed salary, or to 
the fees, if any, which such Sheriff, Attorneys, or 
any Clerk or Officer shall be allowed to receive in 

addition to any fixed salary. 

V. The operation of the following Sections of the said Act VIII of 

1859, namely. Sections 184, 185, 186, and 359, 
Parts of Act VTU. of relating to the manner in which the judgments of 
the Courts of CivilJudicature are to be recorded. 


Act not to apply to 
fees allowable to the 
Sheriff, Attorneys, or 
Clerks or Officers of 
the Conrt, Ac. 


1859 suspended. 


and so much of the said Act as extends the provisions of the foregoing 
Sections to the orders of the Courts of Civil Judicature not lieing judg- 
ments or decrees, is hereby suspended in the said High Court, and the said 
High Court, and every Division Court and Judge 
rerord thereof, shall record their judgments and the orders 
as It shall by rule direct, passed by them respectively m such manner as the 
said High Court shall by any general rule or rules 
from time to time direct. 

VI. The High Court may by its own rules fix 
Court may fix time for the time within which appeals from judgments, 

or decrees 9 iade by any Division Court, or 
own Judges or Division by any Judge or Judges of the said High Court in 
Courts. the exercise of its original jurisdiction, shall be 

preferred. 

VII. Judgment may be signed in the said High Court upon every 
Warrant of Attorney and Cognovit Actionem upon 
which a judgment might have been signed in the 
Warranf of Attorney or Said late Supreme Court if such Court had not 
Cognwit on which judg- been abolisned, and every such judgment may 
ment might have been signed, enrolled, and enforced in and by the 
Court. said High Court in the same manner, and in the 

• same manner only, as it might have been in 

the said Supreme Court, 
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VIII. 


Execution may isstie in 
certain cases before the 
amount due for costs has 
been ascertained, and exe- 
cuidon for costs may- 
issue subsequently when 
tlieir amount is ascer- 
tained. 


Whenever it shall appear necessary to a Judge of the said 
High Court lhat a decree made in the exercise of 
the ordinary cmginal Civil Jurisdiction of the said 
Court ought to be enforced before the amount of 
the costs incurred in the suit can be ascertained by 
taxation^ the Judge may order that the decree 
shall be executed forthwith, except as to so much 
thereof as relates to the costs, and as to so much 
thereof as relates to the costs, that the same may 
as soon as the amount thereof shall be ascei-tained by 


be executed 
taxation. 

IX. Whenever any thing is directed by the said Act VIII. of 1859, 
to be done by or through a Pleader, the said 
High Court, or any Judge thereof in the exercise 
of the ordinary original Civil jurisdiction of the 
said Court, may authorize such act to be done by 
or through an Attorney-at-law of the Court, 
provided that no Attorney shall be authorized 
under the provisions of this Section to plead in the 
said Court or in any Division Court for any person. 

X. This Act shall apply mutatis mutandis to the High Courts of 

^ . Judicature which may be established at Madras 

to Victoria 

Madras and Bombay. Oiiapter 104, for those Presidencies respectively, 
whenever such Courts shall be established, pro- 
vided that the powers vested by this Act in the Governor-General in 
Council shall be exercised in the Presidencies of Madras and Bombay 
by the Governors in Council of those Presidencies respectively. 

XI. This Act shall be deemed to have had and 


Court in the exercise 
of its ordinary original 
Civil jurisdiction may, in 
certain cases, authorize 
acts required by the Code 
of Civil Procedure to be 
done by a Pleader, to be 
done by an Attorney. 

Proviso. 


Act to have effect from 
ist July 1862. 

Duration of Act. 


to have effect as if it had actually passed and 
received the assent of the Governor-General on 
the Ist day of July 1862. 

XII, This Act shall continue in force until the 
1st day of January 1863, 



RULES 


OP THB * 

HIGH COUKT'oF JHDICATUKE 

AT 

FORT WILLIAM IN BENGAL. 


Rules relatine to Adtooites, Takeels, and Attoeeeys. 

L It Is resolved and ordered that all persons who, at the time of 
the abolition of Her Majesty’s Supreme Court of Judicature at Fort 
William in Bengal, were Advocates of the said Court, are approved 
and are now admitted, and shall be enrolled as Advocates of this 
Court. 

2. That all persons who, at the time of the abolition of the Sudder 
Court, were Vakeels of that Court, are approved and are now ad- 
mitted, and shall be enrolled as Vakeels of this Court. 

3 , That all persons who, at the time of the abolition of the said 

Supreme Court, were Attorneys or Solicitors of that Court, are approved 
and are now admitted, and shall be enrolled as Attorneys-at-law of 
this Court. ^ 

4L. That all such Advocates, Vakeels, and Attorneys-at-law be en- 
rolled in this Court in the same order as that in which they were en- 
rolled in the said Supreme and Sudder Courts respectively ; and that 
they shall respectively have the same rank and precedence in this 
Court as they had in the said Supreme and Sudder Courts. 

5, Every person who, at the time of the abolition of the said 
Supreme Court, was an Attorney or Solicitor of the said Court, is hereby 
approved and declared to be qualified to be admitted, and shall, upon 
application, be admitted and enrolled as a Vakeel of this Court; pro- 
vided that such application be made within one year from this date, or 
within such further time as may be allowed by this Court for that pur- 
pose ; and provided that at the time of the application there shall be no 
reasonable cause for refusing such admission. 

3a Advocates of this Court may appear and plead for suitors in any 
branch of the Court, Civil or Criminal. 

7a Vakeels shall not appear, plead, or act for any suitor in this Court 
in any matter of ordinary original jurisdiction. Civil or Criminal, or in 
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any matter of appeal from any case of ordinary original Civil jurisdic- 
tion, unless upon appeal from a judgment in a case of such original 
Civil jurisdiction a question of Hindoo or Mahoniedan law, or a 

a uestion of usage, shall arise, and the Court, or a Judge thereof, shall 
link fit to admit a Vakeel oi; Vakeels to plead for any suitor or 
suitors in that case. In such case the Vakeel or Vakeels so admitted 
may plead accordingly. 

3, A Vakeel shall be at liberty to appear, act, and plead in any 
case removed under the provision of Section 13 of the Letters Patent 
granted in pursuance of Act 24 and 25 Victoria c. 104. 

3. Every Attorney who shall be admitted and enrolled as a Vakeel 
shall, in his character of Vakeel, be bound by Buie 7, and be entitled 
to the privilege granted to Vakeels by Rule 8. 

10 . That Attorneys admitted as Vakeels shall not thereby be 
deprived of their powers as Attorneys^at-law. 

11 - Every person who would have been qualified to be admitted 
as an Attorney of the Supreme Court, so far as the qualification de- 
pended on duration of service as clerk to an Attorney, and who has 
given notice of his intention to apply to be admitted as Attorney of 
that Court, shall be approved, admitted, and enrolled as Attorney-at- 
law of this Court, upon passing such an examination and complying 
with such requisitions, as would have qualified and entitled him to be 
admitted as an Attorney of the Supreme Court, and every such person 
who shall be so admitted and enrolled as an Attomey-at-law of thia 
Court shall be approved and entitled to be admitted and enrolled as a 
Vakeel of this Court ; provided that such application be made within 
one year from this date, or within such further time as may be allowed 
by this Court for that purpose ; and provided that at the time of the 
application there shall be no reasonable cause for refusing such admis- 
sion. ^ 


Buies for regulating the Practice of the Court. 

12 . Resolved — that as a temporary measure to take effect until 
Rules for regulating the practice and proceedings of this Court shall 
have been made, but not for a period exceeding (6) six calendar 
months, from the first of July 1862, th^ following Buies shall have 
effect : — 

1. All Buies which at the time of the abolition of the said 
Supreme Court were in force for regulating the practice of that 
Court shall extend so far as the same are applicable, and as nearly 
as may be to all matters of ordinary original jurisdiction. Civil and 
Criminal, in this Court, except so far as the same may be contrary 
to the provisions of the said Act 24 and 25 Victoria o. 104, or 
to the said Letters Patent, or to the provisions of Act 8 of 1859, or 
as the same shall hereafter be altered or modified by this Court. 
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2. All rulee which, at the time of the abolition of the Sudder 
^ Court, were in force in that Court, shall extend so far as they are 
applicable and as nearly as may be to all proceedings of appellate 
jurisdiction in the High Court, not being cases of appeal from the 
ordinary Civil jurisdiction of this Court, except so far as such rules 
are contrary to the said Act 24 and 25 Victoria c. 104, or to the 
said Letters Patent, or as the same shall hereafter be altered or modi- 
fied by this Court 

3. All proceedings in Rem in the Admiralty and Vice-Admi- 
ralty jurisdictions shall be regulated as far as may be by the Kules 
and Regulations made and ordained in pursuance of the 2nd William 
IV, c. 51 which were in force, and regulated the practice and proceed- 
ings of the Vice- Admiralty Court at Calcutta at the time of the 
publication of the said Letters Patent, except so far as the same may 
be inconsistent with the provisions of the said Act 24 and 25 
Victoria c. 104, or the said Letters Patent, or as the same shall be 
hereafter altered or modified by this Court. 

13 . The appellate jurisdiction under Section 15 of the Letters 
Patent, viz., in appeals from the Courts in the Mofussil, shall be 
exercised in the manner following, namely — 

1. All regular appeals relating to immovable property, and all 
appeals, whether regular or special, in cases arising out of Act 10 
of 1859, shall be heard and determined by a division Court consisting 
of three J udges. 

2. All special appeals, except cases under Act 10 of 1859, and all 
regular appeals not relating to immovable property, shall be heard 
and determined by division Courts consisting of two Judges. 

3. All such business as have heretofore been heard and deter- 
mined by one Judge In the Sudder Court may be heard and deter- 
mined by one Judge of the High Court. 

14 . The ordinary original Civil jurisdiction of this Court may be 
exercised by one Judge in the following cases , 

Matters foe disposal bt one Judoe. 

Civil Procedure Code, , 

1. Admission and rejection of plaints, Sections 25 to 38. 

2. Orders concerning substitution of service of summons, 
Section 57, &c. 

3. Applications for extension of time under Section 69, and 
generally ail applications for further time. 

4. Applications under Sections 74 to 80 (arrest before judgment) 
and under Section 81 and following Sections (attachment before 
judgment). 

5. Applications for withdrawal and.adjustment of smts, Sections 
97 and 98. . 
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6. ApplicationB arising from deathi marriage, or insolvency of 
parties to suits, Section 101 and following Sections. 

7. Applications to set aside ex-parte judgments, Section 119. 

8. Examination and rejection of written statement, Sectioiv 124. 

9. Orders concerning the production and admission of documents. 

10. Hearing and final disposal of suits when suits may be 
disposed of at first hearing. 

11. Settlement of issues in cases where the summons is for the 
settlement of issues. 

12. Attachment of property of absconding witness, Section 159. 

13. Applications for orders for the examination of parties as 
witnesses, Section 162 and following Sections.- 

14. Applications for commission to examine witnesses and 
investigate accounts, &c.. Sections 175 to 181. 

15. Applications for or connected with the execution of decrees, 
sales in execution, &c., Chapter IV. 

16. Applications for leave to sue in formS* pauperis. Section 299. 

17* Applications for orders of reference to arbitration, Chapter VI. 

18. Applications to set down cases for hearing on agreement of 
parties. Section 331. 

Matters not under the Civil Procedure Code. 

19. Applications relating to the conduct of suits or matters, 

20. Applications as to the guardianship and maintenance of 
infants. 

21. Applications for the management of property. 

22. Enquiries in lunacy ordered to be taken before ft single 
Judge. 

23. Enquiries as to the fitness of persons to act as trustees, 
receivers, and committees of lunatics. 

24. Enquiries as to the sufficiency of bail, sureties, &c. 

25. Enquiries as to the persons constituting a class. 

26. Enquiries with reference to infants, wards, and their 
settlements. 

27. Enquiries as to settlement on wife. 

28. Enquiries as to schemes for a charity. ^ , 

29. Applications for the appointment of official or other trustees. 

30. Applications for discharge from custody, subsistence-money 
not being paid. 

31. ' Marriage licenses. 

32. Grants of probates and administrations in common form. 

33. Applications for habeas corpus. 

34. Taking the acknowledgment of married women. 

35* Endorsement of mofussil process. 

36. Countersigning money oraers. 

37. Orders for tnmspo/tation or penal servitude, and intermediate 
custody of offenders under sentences of courts^martiaL . 
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38. Hearing evidence under mandamus issued from the Courts 
in England. 

39. Preliminary investigation and committal of persons for 
offences committed on the high seas. 

40. Preliminary proceedings in Bern in the Admiralty and Vice- 
Admiralty jurisdictions. 

41. And all such matters other than the trial of issues or the pro- 
nouncing of any final judgment or decree as such Judge ma^, from 
time to time, see fit to mspose of, or as may, from time to time, be 
directed by any general order. 

15. The Judge may refer any such case for the decision of two 
J udges, 

1©, The ordinary original Civil jurisdiction shall be exercised by 
two Judges, except in cases which shall be determined by one Judge 
under the preceding rule. 

17. In case of difference of opinion, the Chief J ustice, or, in his ab- 
sence, the Senior Judge present, shall have a double or casting voice. * 
18a Appeals from the decisions of one J udge shall be heard and de- 
termined by two other Judges, and in case the two Judges who exer- 
cise the appellate jurisdiction differ in opinion, the decision shall be 
affirmed. 

19a Appeals from decisions of two Judges in the exercise of ordi- 
nary original Civil jurisdiction shall be entered in a separate list, and 
the appdlate jurisdiction of this Court in regard to such matters of 
appeal shall be exercised by a division Court consisting of three 
Judges. 

..20a Until further orders such appeals shall be heard at the Court 
House of the late Supreme Court. 

2L The ordinary original Criminal jurisdiction of this Court shall 
be exercised by one Judge, and two or more Courts may sit at one 
time, in each of which there shall be one Judge. 
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Parties to produce at first 

hearing . . 128 

Reception of insufficientiv 

stamped 130 

Summons to produce , , 153 

Consequence of non-attendance 
or refusal of witness to 

produce 168, 169 

Ditto of party ,, 170 

Person present iu Court though 
not snmmoned, may be re- 
qiiii-ed to produce . . 171 


Enamdarb. Jurisdiction of certain 

saved • • 384 

Endorsement of service of summons 

on defendant • • 54 

„ time and manner of service 56 
„ non-service • . 55 

„ payment of deficient stamp 

duty and penalty *. 131 

„ cxliibits 132-134 

„ service on witnesses .. 157 

Decree for of negotiable in- 
struments • •• 202 

on warrant of time of execution 222 
Tmnsfer of securities or shares 267 
Examination of absent witnesses . . 72 

parties or pleaders 125-127 

parties as witnesses 161-166 

parties and witnesses as to pro- 
perty liable to be seized in exe- 
cution of decrees 219-220 

females petitioning to sue as 
paupers . • 301 

paupers petitioning by agent . . 303 

Execution. 

of decrees for immoveable pro- 
property 223-231 

„ „ money by attach- 
ment of property 232-245 

of any judicial process for sale of 
property or ’payment of mo- 
ney . . 296 

Attachment before judgment 

not to bar of other decrees 89 

What property may be attafjhed 
and sold . . 205 

of decrees howto be enforced 
by delivery, seizure, and sale, 

&c. 199-206 

against Coremment • • 201 

against representatives of de- 
ccNEised persons •• 203 

against sureties . • 204 

Applicatioa for 207-215 

Notice to issue to show cause 
against-N^if more than one 
yearfixnn decree •• 216 


Execution.— f Continued.) Sections. 

Latest date of to be written in 

warrant , , 222 

Sales in of decrees 248-272 

of decrees by imprisonment 276-283 

of decrees * in another juris- 
diction 284-295 

Of staying of decrees under 

appeal 338-340 

of decree of Appellate Court . • 362 

Exemption of ceiiain women and per- 
sons of rank from personal 
appearance 21, 22, 72 

ExmniTS. 

Reception, inspection, and rejec- 
tion of .. 129 

Admitted ^to be endorsed and 

filed . . ' 132 

Copies of — entered in shop books, 

&c., to be endorsed and filed . . ib. 
No stamp duty for the produc- 
tion or filing of •• 133 

Rejected to be marked and re- 

turned unless detained by the 

Court .. 134 

Admitted when and how to 

be returned 135-137 

F. 

Fines. 

Appeal from orders as to . • 365 

Fraudulent Decree. 

Staying sale under of pro- 

perty previously under attach- 
ment . . 90 

Court may order another decree- 
holder #0 be paid out of pro- 
ceeds of property attached 

under .. 272 

Forger r. 

Exhibit detained by Court on 

suspicion of • • 134 

G. 

Government. (Suits against ) 

Summons to be served on Go- 
vernment Pleader , . 67 

If Government undertake de- 
fence . . 70 

If Government Pleader does not 
appear , . 71 

Execution of decree for money 
against—-- . • 201 

I. 

Immoveable Propebtt. [/See Land ,'] 

iMPBISeNMENT. 

Execution of decrees by—— 276-283^ 
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lamosoNHENT . — ( Continued,) Sections, 

Execution of decree for moveable 

property and money by 200, 201 

Subsistence money of defend- 
ants 276,277 

Limit of . . 278 

Appeid from orders as to— . . 365 

Injunction to stay waste, &c. . . 92 

to restrain breach of contract 93 
may be discharged, varied, or 
set aside . . ih. 

Appeal . . 94 

B^ore granting notice to be 

given to opposite party . . 95 

Insolvency of parties when not to 

abate the suit . . 106 

Inbtalioents. Payment by .. 194 

INSTITUTION of suit ^ • 6 

Intbbest. 

In decree for money, payment 

of may be ordered .. 193 

Intsbpbbtation of words and ex- 
pressions used in the Act . • 386 

Inventory or list of property sought 

to be attached 213, 214 

Investioation. Commissions for 

local &c. 180-182 

Irbeoularity. 

No judgment to be reversed 

for . . 350 

in sale of moveable property in 
execution of decree not to 
vitiate sale . . 252 

in sale of land • • 256 

Issues. 

Framing of .. 139 

Court may examine witnesses, 

&c., before framing . . 140 

Amendment of and additional 141 

bv agreement 142, 143 

When decision to be stated on 

each . . 186 

Appellate Court may frame — — 

for trial by lower Court . . 354 

J. 

Joinder of causes of action in the 

same suit . . 8 

Judgment. 

Bevision of— -K)f Civil Coprt . , 3 

by default 114-119 

’m-parte 119 

may be passed against party re- 
msing^ to answer 126, 127 

'When to be pronounced . . 183 

Language of . , 184 

of Appmlate Court . . 359 

* ' what to contain and when to be 

>iPMuUped 185 

When de^ion to be 
eaeh<4simc 188 


J uz>aM£NT. — C Von tinued, ) Sections. 

to direct by whom costs are & 
be paid . • 187 

in case of arbitration . . 325 

Appellate Court how to give 349 

Review of 376-880 

Jurisdiction. 

No person excepted by reason of 
place of birth, &;c. . . 4 

of Courts over causes of action 

.arising within . . 5 

Relinquishment of part of claim 

to give . • 7 

Service of summons on defend- 
ant resident within another 50 

Abandonment of excess of set- 
off over claim to give r. 121 

L. - 

Land. Suits for in Courts hav- 
ing local jurisdiction . • 5 

when situate in several jurisdic- 
tions 11-14, 37 

When party may be put in 

immediate possession of 

&c., the subject of suit »• 91 

Decree for recovery of portion 

of -* ..19# 

Decree for to provide for 

payment of mesne profits 
with interest .• 196 

of amount of mesne profits be 
disputed .• 197 

Execution of decree for 199, 228-23 1 

„ „ for— in oc- 
cupancy of defendant . • 223 

„ „ „ of ryots, &c... 224 

Application for attachment of 213 

Attachment of in execution 

of decree • • 235 

Appointment of manager and 

postponement of sale of . . 243 

When sale of may be stayed 244 

Deposit by purchaser in case of 

sale of • • . . 263 

Mode of payment . . 254 

Notification on resale . . 255 

Confirmation and setting aside 
of sale of— — 256-258 

Gerrificate to purchasers 259, 260 
Delivery of. — ^to purchasers .263, 264 
Local Enquiries. 

Commissions for 180-182 

„ in pauper applications. . 307 

H. 

MANAGaE* Appointment of— 

..prasosva^ or.custodyof pro- 
per^ in lii^pute • • 92- 
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BtlXAGSB . — ( Continued. ) Sections. 

of properly in execution of de- 
crees . . 243 

Mabriaoe of female plaintiff or defend- 
ant not to abate the suit 105 

Mesne Profits. 

Claim for distinct from claim 

to recover the land . . 10 

In suit for land, decree to pro- 
vide for payment of until 

delivery of possession with in- 
terest . . 196 

If amount of be disputed. 

Court may determine amount 
before decree or may reserve 
cnquiiy * .. 197 

Questions concerning amount of 

, interest, &c., how to be 

determined . . 283 

Military Cantonments, &c. 

Enforcement of process in . 295 

Money. Decree for .. 193 

Execution of decree for . . 201 

payable under decree to be paid 
into the Court whose duty it 
is to execute . . 206 j 

Execution of decree foi’ ^by 

attachment of projicrty 232-245 

Execution of any judicial pro- 
cess for pa;^raont of . . 296 

Attachment in execution of de- 
cree of in deposit in Court 

of Justice or with Goveimnent 
Officer . , 237 

Moonsiffs. Village 

Jurisdiction of certain saved 383 

Mortgage* Court may ]iostpone sale 
of land in execution of decree 
that amount may be raised 

by . . 243 

Property sold in execution of 

decree subject to .. 271 

Moveable Property. 

Decree for delivery of to state 

amount to be paid as an alter- 
native, if delivery cannot be 
had * 191 

Execution, of decree for si'ecific 
moveable, &c. .. 200 

Application for attachment 

of • .. 214 

Application for general attach- 
ment of 218,219 

Attachment in execution of de- 
cree of in possession of 

defendant .. 233 

to which defendant is entitled 

subject to lien . . 234 

Mode of payment on sale of 251 

IiTcgularity not to vitiate sale, 
but damages may be recover- 
ed by suit 252 

Delivery of 261,262 


SictidHs. 

N. 

Negotiable Instruments. 

Execution of decree for endorse- 
ment of . , 202 

Attachment of in execution 

of deci-ee . . 238 

Delivery of . . 266 

Notice. Service of on recognized 

agent .. 17 

Service of on pleader .. 18 

f, „ on person authorized 
by a soldier to conduct suit 20 

to persons not before the Court 
made parties to a suit . . 73 

Before granting injunction to 

be given to opposite party . . 95 

to produce documents, &c., in 
possession of opposite party 107 

Service of &c., on party who 

has not appointed a pleader to 
act for him . . 108 

of adjourned hearing to defend- 
ant .. na 

No judgment by defiiult to be 
set aside witliout to oppo- 
site party .. 119 

to party to show cause why he 

should not be summoned as a 
witness . . 163 

In what cases to issue to show 

cause why decree should not be 
executed .. 21 

for receiving evidence in proof 
or disproof of pauperism . . 305 

of exhibits required by cither 
pai*ty in appeal . . 343 

to respondent of day fixed for 
hearing the appeal . . 345 

Notification of sales by public auc- 
tion . . 249 

on resale . . 255 

O. 

Oath. Examination to be upon— or 
according to the law for the 
time being in force . . 125 

Objection made to sale of property at- 
tached in execution •• 246 

to sale under decree for irregular 
rity 256, 257 

Obstruction to execution of decree for 

land by defendant 226, 227 

.. « >, » by ofter 

persons . . 228 

to purchasers under decrees in 
obtaining possession of pur- 
chased property 268, 269 

OmcBB. Summons on— of Govern- 
ment • . 68 
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OinOERS . — ( Continued,) Sections, 

Execution of decree against Go- 
vernment . . 201 

Extension of time to to allow 

reference to Government . . 69 

[^See Soldier.'] 

Orders. Ap})eals from 363-366 

Operation of Act 385, 387, 388 

P. 

Papers. Production of official and 

state . . 138 

Parties. Hew persons not before the 

Court may lie made . . 73 

Death, marriage, and bankmptcy 

or insolvency of . . 99-106 

Appearance of and conse- 

quence of non-appearance 109-119 
Examination of and conse- 
quences of refusing to 

answer 125, 126 

Examination of ns wit- 
nesses 161-166 

Consequence of non-attcndancc 
or refusal of to give evi- 
dence, &c. ..170 

Agreement of to refer to nrbi- 

tration 326, 327 

Pauper Appeakr 367-371 

Pauper Suits 297-311 

Payment into Court by a debtor when 
debt has l»een attached in exe- 
cution of a decree . . 241 

on sale of moveable projxirty in 
execution of decree to be im- 
mediate 251 

Mode of in attachment . . 242 

on sale 251, 254 

Attaching ci*cditor to he first 
paid out of property attached 270 

Pending suits when Act comes into 

operation * . . 387 

Plaint. Particulars to be given in 26 

to be subscribed and verified . . 27 

Punishment for false verification 24 


Possession. — (Continued,) Sections, 

Obstruction to purchasers obtain- 

ing of projHirty 268, 269 

Privileged Persons. 

Service of summons on 64, 65 

Process. Sei-vicc of — Kin party who 
has not appointed a pleader to 
act for him . . 108 

When for attachment and sale 

to be issued simultaneously . . 250 

Enforcement of- in military 

cantonments, &c. 295 

Prohibitory Order. 

Attachment of property by 234-241 

R. 

Receiver. Appointment of . 92 

Records. Court may call for from 

.any othcr^ public officer or 
Court . . 138 

Registi r of suits .. 38 

Note of appearance of Govcni- 
ment pleader • ■ 70 

of api)cals . . 341 

of special appeals . • 375 

Registered post office letter. Ser- 
vice of summons, &c., by 66 

Release of defendant fiom imprison- 
ment . . 278 

Remand by A])])cllutc Court S.!!, 352 

Representatives. 

Execution against of deceased 

jKirsons .. 203, 210,211 

Review of Judgment. 

Who may aj)ply for .. 376 

Time and manner of application 377 

Order on apj)lication 378 

Application to Sudder Court, 

to whom to be made . • 379 

Procedure on aj)plication . . 380 

Rules op Practice. 

Siuldcr Court cm})owcred to make 

-for Suboitlinatc Courts .. .381 

S. 


Rejection of 29, 31, 32, 36 

Return of 30, 33, 34 Sale of attached praperty may be sta> ed 

All suits to commence bv . . 25 in cci tain cases of fraudulent 


by a Company or Coi’jioration 26 

Amendment of . . 29, 32 

Pleader. A])pointmcnt of to be in 

writing .. 18 

Sendee of notice, &c., on . ib. 

Government to receive service 

of summons for Government 52, 67 
to appear and answer to plaint 70 

If Government do not appear 7 1 

Examination of and conse- 
quence of refusal to answer 125, 127 

Possession. When paity may be put 

in immediate ^of land,^ 

&c.. the siihiect of suit • • 


decrees . . 90 

„ „ of witness absconding 160 
not attending . . 168 

What ]iro)>crty liable to in 

execution of decree . 205 

Court may postpone sale of land 
if satisfied that judgment debt 
can be satisfied by mortgage 
or j)nvnto sale . 243 

Court may authorize Collector to 

]X)stpone public ot* land 244 

Objections to of attached 

property • . 246 

Mode of— ia execution of decree 248 


91 



INDEX. 


xi 


Sale*— f Continued,) Sections, 

Notification and time of 249, 255 

When process for attachment and 

to be issued simultaue- 

usly . . 250 

of moveable pro)^)erty, 251,252, 261,262, 
265, 266 

of immoveable property, 253, 260, 263, 

264 

Proceeds of of attached pro- 

]ierty how to be disposed of, 270-272 
Saving Clauses 383, 384 

Securities. Attachment of- — in de- 
posit with Court of Justice 
or Government Ofiicer . • 237 

Delivery of negotiable . 266 

Transfer of and shares .. 267 

Security for costs • 34, 35, 342 

for appearance of defendant . . 74-78 
Application for defendant to fur- 
nish for fulfilment of de- 
cree 83, 84, 87 

Sale of land may be stayed oil 

being given . . 244 

Servants. 

Service of summons on Govern- 
ment 62-68 

Service of notice, &c., on recognized 

agents .. 17 

„ „ on pleaders .. 18 

of summons on defendant by 
whom to be made . . 47 

how to be made 48, 55, 57, 59-65 
iu person or on agent . . 49 

on male member of dclendant’s 
family . . 53 

Endorsement of . . 54, 56 

Substituted . . 57 

Endorsement of non . 55 

on defendant residing in another 
jurisdiction . • 59 

„ „ absent from British 

India . . 60 ! 

on agent in charge of land .. 61 

on Government servants, ofticers, 
and soldiers . . 62, 68 I 

on corporation or coniimny . . 63 i 

on privileged persons . . 64, 65 ■ 

Proof of sent by post . . 66 { 

on Government pleader , . 67 , 

without endorsement sufiicient 54 ; 

of notice to produce document, ‘ 

&c., in jx)Ssession of opposite j 

party .. 107 | 

„ „ &c., on party who has not i 

appointed a pleader to act for i 

him .. 108, 

of summons on witness 154-156 

Endoiscment of .. 157. 

^ of summons to witness residing I 

in another jurisdiction .. 158, 


Service. — ( Continued,) Sections, 

of notice on respondent of day 
fixed for hearing the appeal . . 345 

Set-off. Piu*ticulai*s of to be given 

in written statement . . 121 

Abandonment of excess of 

over claim .. ib. 

Decree in cases of .. 195 

Shares in railway and banking com- 
panies, &c., seizure in execution 

of 205, 236 

Transfer of in execution of 

decree . . 267 

Sirdars in the Dckkan. Jurisdiction 

of-^ . . 384 

Sbiall Cause Courts Act not to 

extend to Presidency .. 382 

Soldier. Authority given by officer 

or to manage a ^it . . 19 

Service of .summons on officer 

or . . 62 

Saving ol* Military Courts of lie- 
quests, &c. ‘ . . 383 

Sovereign Prinoe. 

Person appointed to conduct a 

suit on behalf of .. 17 

Special Appeals. 

allowed on what grounds . . 372 

Application to be ])rc.scnted to 

the Sndder Court . 373 

Form of ap])lication •• 374 

Applicaii )ii how to be dealt with 375 

Special Case 

Arbitrator may state . . 321 

Parties to suit may agree to 
state qucKtion in the form of 
an issue for the decision of a 
Court . . 142 

How quc>tion may be raised 
for the decision of a Court by 
• any persons interc.sted 328-331 

Stamp Duty. 

Certificate for refund of on 

])laint in suit adjusted . . 98 

Account of deficient and 

penalty to be kept .. 131 

No for production or filing of 

exhibits . . 133 

„ „ lor written .'•tatement when 

called for by the Court . . 122 

„ „ for application for summons 

to witnesses . . 149 

on written declaration in support, 

&c. .. 164 

on certified copies of decree and 
jud^ieut . . 198 

on petition in iiaupor suits . . 299 

in pauper suits . • 309 

Subsistence Money. 

Of defendants in jail 276, 277 

to be added to decree , . 279 
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S^sctioiu, 

SuDPEB Court. Transfer of suits by 6 

Appeal to— -to be heard by 
tnree or more Jud^s . . 3S2 

Application to— when the suit 
is for land in different districts, 

&c. . . 12, 13 

empowered to make rules of prac- 
tice, &c. , for subordinate Couila 38 1 

Suits. What cognizable by the 

Civil <^ourt8, . . 1 

already heard and determined 
not cognizable . . 2 

to be instituted in Court of low- 
est grade ♦ . . 6 

Transfer of 

What causes of action to be in- 
cluded in one . . 7, 8 

Declaratoif 15 

All to commence by plaint 25 

to proceed in case of non-appear- 
ance of defendant , . 60 

Withdrawal of . , 97 

Adjustment of ♦ « 98 

not to abate by death, marriage, 
bankruptcy, or insolvency of 
parties 99-106 

Dismissal of no 

expai-tc hearing of .. Ill 

When may be disposed of at 

first hearing 144, 145 

Pauper 29 7-31 1 

Pending . . 387 

SuHMOi^s to defendant, 41, 44, 47, 66, 110, 112 
When letter may be substituted 

for ‘ ..64,65 

to witnesses 149, 160 

to pi-oduce documents . . 153 

to party to appear as a witness, 165, 166 
to parties and witnesses after 
judgment . . *“220 

Supreme Courts, Act not to extend 

to . . 382 

Sureties. Execution of decree 

against .• 204 


Timb for appearance of defendant . . 58, 60 

Extension of to enable Do- 

vernment officers to make 
reference to Government . , 69 

Court may in any stage of a suit 

grant , . 146 

of sale in execution of decrees. . 249 

Extension of ^fer arbitrators to 

make award «« 318 

for preferring appeal .. 333 

for presenting application to ap- 
peal as paiq>er .« 368 


Sureties. — (Continued,) 

for applying for review of judg- 
ment . . 377 

Transfer of decrees. Execution in 

cases of — - . . 208 

of securities and shares , , 267 

Trial. Court may order separate 

of several causes of action , , 9 


UirpiRB. ISee Arbitration,'] 


Valuation. Plaint rejected for impro- 
per or insufficient . . 31 

Verification. 

Punishment for false . . 24 

of plaint . , 27, 28 

of written statement . . 123 

of written declaration in sup- 
port of cause shown against 
appearance of a party as a 
witness •• 164 

of application for discharge from 
arrest under decree for money 278 

of application for discharge by a 
person imprisoned under a 
decree . . 280 


Warrant against defendant to show 
cause wliy he should not give 
bail . . 75 

of attachment before judgment 83 
to execute decree 221, 222 

Measures preliminary to issue of 

in certain cases 216, 217 

or other process how to be en- 
forced iu military canton- 
ments, &c. . • 295 

Withdrawal of suit with liberty to 

bring fresh suit . . 97 

of attachment before judgment 84 

of attachment after satisfaction 
of decree •• 245 

Witnesses. Examination of absent 

( See Absent Witnesses.) 
Application for summons to— 149 
No stamp duty on application . . 150 

Expenses of — . . 151 

No stamp duty on written decla- 
ration in support of cause 
shown by party for non-attend- 
ance as « • 164 

Porm of summons to r-— * • 152 


S«nrice of summons on— «— 
Attachment of property of- 
abscoudiug 


154*158 
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W ITKESSKS.— f Continued, ) ^ Sections. 

Procedure on appearance of 

whose property has been at- 
tached • • 160 

Attendance of . . 167 

Consequences of non-attendance 

of •. 168 

Consequences of refusal to give 
evidence, Ac. . . 169 

Consequences of non-attendance or 
refusal of a party to give 
evidence ..170 


xiii 

Witnesses.— ( Continued.) Sections. 

Any person present in Court, 
though not summoned, may 
be required to give evidence . • 171 

when and how to be examined 172-174 

Examination of as to property 

liable to be seized in execution 
of decrees 219, 220 

Women. Certain exempt from per- 
sonal appearance • • 21 

Written Statements . 120-124 

Punishment for false verification 24 




THE CODE OF CIVIL PROCEDURE. 


ACT No. VIII. OP 1859. 

Passed by the Legislative Council of India. 
deceived the assent of the Governor •General on the March 1859. 


All Act for simplifying the Procedure of the Courts of Civil Judicature not estah* 

lished hy Royal Charter, 

Whereas it is expedient to simplify the Procedure of the Courts of Civil Judica- 

Preamble established by Royal Charter; It is enacted as 

follows: — 

CHAPTER I. 


Civil Courts have cog- 
nizance of all suits unless 
speciaily barred. 


OF THE JURISDICTION OF THE CIVIL COURTS. 

1. The Civil Courts shalll take cognizance of all suits of a civil nature, with 
the exception of suits of which their cognizance is barred 
by any Act of Parliament, or by any Regulation of the 
Codes of Bengal, Madras, and Bombay, respectively, or 

by any Act of the Govemor-^General of India in Council. 

2. The Civil Courts shall not take cognizance of any suit brought on a cause of 

action which shall have been heard and determined by n 
Court of competent jurisdiction in a former suit between 
ously heard and deterxnin- the same parties or between parties under whom they 
claim. 
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3. The judgments of the Civil Courts shall not be subject to revision otherwise 
fhan by those Courts under the rules contained in this 

Keviwon of judgments applicable to reviews of judgment and by the con- 

of the Civil Courts. ^ ^ ^ . 

stituted Courts of Appellate Jurisdiction. 

4. No person whatever shall, by reason of place of 

No person excepted from birth, or by reason of descent, be in any civil proceeding 

^^^o?’Shoro”ueTCen^ -whatever excepted from the jurisdiction of any of the 
Civil Courts. 

5. Subject to such pecuniary or other limitations as are or shall be prescribed by 
any law for the time being in force, the Civil Courts of 
grade shall receive, try, and determine all suits 
hereby declared to be cognizable by those Courts, if in the 
case of suits for land or other immoveable property such land or property shall be 
situate within the limits to which their respective jurisdictions may extend, and in 
all other cases if the cause of action shall have arisen, or the defendant at the time 
of the commencement of the suit shall dwell, or personally work for gain, within such 
limits. 


Transfer of suits. 


6. Every suit shall be instituted in the Court of the lowest grade competent to 
try it. But it shall be lawful for the District Court to 
be^stUuSd^^*^^^ withdraw any suit instituted in any Court subordinate 

to such District Court and to try such suit itself or to 
refer it for trial to any other Courts subordinate to its 
authority and competent in respect of the value of the suit to try the same, whenever 
it may see sufficient cause for so doing. In like manner the Sudder Court may order 
that the cognizance of any suit or appeal which may be instituted in any Court 
subordinate to such Sudder Court shall be transferred to any other Court subordinate 
to its authority and competent in respect of the value of the suit or appeal to try the 


7. Every suit shall include the whole of the claim aiasing out of the cause of 

Sait to include the “ plaintiff may relinquish any portion of his 

whole claim. Keliuquish- claim in order to bring the suit within the jurisdiction of 
meat of part of claim, ^ r* j. rr i i • . 

* any Court. If a plaintiff relinquish or omit to sue for 

any portion of his claim a suit for the portion so relinquished or omitted shall not 
afterwards be enteiiiained. 

8. Causes of action by and against the same parties, and cognizable by the same 

Court, may be joined in the same suit, provided the 
w^oo^the’eamTSh “ respect of the amount or value of the 

property in suit do not exceed the jurisdiction of such 
Court. 

9. If two or more causes of action be joined in one suit, and the Court shall be of 

Coart may in certain cannot conveniently be tried together, 

esM order separate triala the Court may order separate trials of such causes of 
of ««h oaaw. of acUon. 
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^ 10. A claim for the recovery of land and a claim for 

Gaims for recovery of ..T ^ v i j i n r j j. r. 

land and for mesne profits the mesne profits of such land shall be deemed to be 

to be deemed distinct ^Jigtinct causes of action within the meaning of the two 

causes of action. ° 

last preceding Sections. 

11. If the suit be for land or other immoveable property situate within the limits 

, , of a single District, but within the iurisdiction of diflferent 
Suits for immoveable ° . , , , . i i 

property situate within Courts, the suit may be brought in the Court within the 

th?s^ame jui’isdiction of which any portion of such land or other 

immoveable property is situate, provided the entire claim 

in respect of the value of the property in suit be cognizable by such Court ; but 

in such case the Court in which the suit is brought shall apply to the District 

Court for authority to proceed with the same. 

12. In like manner, if the property be situate within the limits of diflTerent 

Districts, the suit may be brought in any Court, Other- 
Suits for immoveable . 

OTopertysituate in different wise competent to try it, within the jurisdiction of 
Districts. which any portion of the land or other immoveable pro- 

perty in suit is situate, but in such case the Court in which the suit is brought shall 
apply to the Sudder Court for authority to proceed with the same ; if the suit is 
brought in any Court subordinate to a District Com’t the application shall be sub- 
mitted through the District Court to which such Court is subordinate. 

13. If the Districts within the limits of which the property is situate are subject to 

different Sudder Courts, the application shall be submitted 
property situate in Dis- Sadder Court to which the District, in which the suit is 

Sudde/'cmuts brought, is subject ; and the Sudder Court to which such ap- 

plication is made, may, with the concurrence of the Sudder 
Court to which the other District is subject, give authority to proceed with the same. 

14. IfJ in a suit for land situate on the borders of the Court’s local jurisdiction, 

the defendant object to the hearing of the suit on the 

thf tordCTionhe‘“uurt^ included within the local 

local jurisdiction, and al- jurisdiction of the Court, the Court shall have power to 

anothe^^local determine the point ; and if the Court shall find that 

jurisdiction. jg included within its local jurisdiction, it shall 

I>roviso. proceed to try the suit. Provided that, if it be shown 

that the land in dispute has been adjudged by competent 
authority to belong to an estate, village, or other known division of land situate 
within the local jurisdiction of another Court, the Court in which the suit is brought 
shall reject the plaint, or return it to the plmntifT in order to its being presented in 
the proper Court. 

15 * No suit shall be open to objection on the ground that a merely declaratory 
decree or order is sought thereby, and it shall be lawftil 
for the Civil Courts to make binding declarations of right 
without granting consequential relief. 


Suit for land situate on 
the borders of the Court’s 
local jurisdiction, and al- 
leged by the defendant to 
be within another local 
jurisdiction. 


-Declaratory suit 
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CHAPTER IL 


10 . 


Parties m&y appear 3n 
person or by recognized 
agent or by pleader. 


Recognized agents. 


Persons holding powers 
of attorney from absent 
persons. 


PRELIMINARY RULES. 

All applications to any Civil Court, and all appearances of parties in any Civil 
Court, except when otherwise specially provided by this 
Act, shall be made by the party in person, or by his 
recognized agent, or by a pleader duly appointed to act 
on his behalf. 

17. The recognized agents of parties by whom such 
applications and appearances may be made are — 

Ist — ^Persons holding general powers of attorney from 
parties not within the jurisdiction of the Court, autho- 
zing them to make such applications and appearances 
on behalf of such parties. 

Persons carrying on trade or business for and in the name of parties 
not within the jurisdiction of the Court in matters con- 
nected with such trade or business only where no other 
agent is expressly authorized to make* such applications 
or appearances. 

Zrdly , — Persons being ex-officio or otherwise authorized 
to act for Government in respect of any suit or judicial 
proceeding. 

Athly . — Persons specially appointed by order of Government, at the request of any 
Persons specially ap- sovereign prince or ii^ependent chief, whether residing 
pointed to prostate a suit within or without the British territories, to prosecute or 


^ndly. 


Persons carrying on 
trade or business for ab- 
sent persons. 


Persons authorized 
act for Government. 


to 


defend a suit on his behalf. 


;or any sovereign prmce. 

Whenever the personal appearance of a party to a suit is required by this Act, 

Acts required to be done may be made by hU recognized t^ent, 

by a party to a suit in per- imless the Court shall otherwise direct ; and any thing 

laoogQize^ag^t^ which by tliis Act is required or permitted to be done by 

a party in person may be done by his recognized agent. 
Notices given to or processes served on a recognized agent relative to a suit shall be 
as effieotual for all purposes in relation to the suit as if the 
given to or served on the party in person, 
unless the Court shall otherwise direct ; and all the provi- 
ttons of this Act relative to the service of notices or processes on a party to a suit 
ehall be applicable to tbe service of notices and processes on such recognized 
4igent 

18. The appointment of a pleader to make any such application or appearance as 
aforesaid shall be in writing, and shall be filed in the Court. 

Appetotment ofplsodsr.. be considered to be infuU force 

until revoked by a writbg filed in the Court. AH notices given to, or processef 
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served on, the pleader of any party, or left at the office or ordinaiy residence of such 
pleader, relative to a suit, and whether the same be for 
personal attendance of the party or not, shall be 
presumed to be duly communicated and made known 
to the party whom the pleader represents, and shall be as effectual for all purposes 
in relation to the suit as if the same had been given to or served on the party in 
person, unless the Court shall otherwise direct. 

19. When an officer or soldier in the service of the Government is a party to a 

suit, and cannot obtain a furlough or leave of absence for 

Officers or soldiers, who the purpose of prosecuting or defending the suit in person, 
“ncTm^u/Se^^a^ny “‘'y authorize any member of liis family or any other 
person to appear for them, person to commence, conduct, and manage the suit or the 
defence, as the case may be, in liis stead. The authority 
shall be in writing, and shall be signed by the officer or soldier in the presence of his 
commanding officer, who shall countersign the same, and it shall be filed in the Court. 
When so filed, the countersignature of the commanding officer shall be sufficient 
proof that the authority was duly executed, and that the officer or soldier by whom 
it was granted could not obtain a furlough or leave of absence for the purpose of pro- 
secuting or defending the suit in person. 

20. Any person who may be authorized, as in the last preceding Section men- 

tioned, by an officer or soldier, to prosecute or defend a 

The person so authorized jjjg stead, shall be competent to prosecute or defend 

may appear personally or , ^ ^ *■ 

appoint pleader, it in person in the same manner as the officer or soldier 

could do if present ; or he may appoint a pleader of the 
Court to prosecute or defend the suit on behalf of such officer or soldier. And all 
notices or processes relative to the suit which may be served upon any person who 
shall be so authorized as aforesaid by an officer or soldier, or upon any pleader who 
shall be appointed as aforesaid by such person to act for or on behalf of such officer 
or soldier, shall be as effectual for all purposes relative to the suit as if the same had 
been served on the party in person or on a pleader appointed by him. 

21. Women, who, according to the customs and manners 
co««try. not to be compeUed to appear in 

appearance. public, shall be exempt from personal appearance in 

Court. 

22. The Government may, at its discretion, exempt from personal appearance in 
Court any person whose rank, in the opinion of the Govern* 
frlm *^® privilege of exemption, and may at 

personal appearance. its discretion withdraw such privilege. The names of the 

persons so exempted (if any), residing within the jurisdiction 
of the principal Civil Court of each District, shall from time to time be forwarded to 
such Court by the local Government, and a list of such persons (if any) sballl be kept 
in such Court and in the several subordinate Courts of the District. 
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Cost of serving process. . * 23. [Every process required to be issued under this 
Act Bhall be served at the expense of the party at whose 
Reofiisite sum to be paid instance it is issued, unless o^erwise specially directed by 

into Court before process the Court ; and the sum required to defray the cost of such 

issued. service shall be paid into Court before the process is issued.] 

’^Repealed by Act XXIII, of 1861. 

24. If any plaint, written statement, or declaration in writing required by this Act 

to be verified shall contain any averment which the person 

Punishment for false making the verification shall know or believe to be Mse, 
verification of plaint, state- ® 

ment, &c, or shall not know or believe to be true, such person 

shall be subject to punishment according to the provision of 
the law for the time being in force for the punishment of giving or fabricating false 
evidence. 


CHAPTER III. 

OF A SUIT TILL FINAL DECllEE. 

Of the Institution of Suits, 

25. All suits shall be commenced by a plaint, which, except when otherwise 
specially provided by this Act, shall be presented to the 
by^p^n/'^ commenced Qourt by the plaintiff in person, or by his recognized agent, 
or by a pleader duly appointed to act on his behalf. 

26. The plaint shall be distinctly written in the language 
in^r^aiS* given ordinai'y use in proceedings before the Court, and shall 
contain the following particulars : — 

1. — The name, description, and place of abode of the plaintiff. 

2. — The name, description, and place of abode of the defendant, so far as they can 
be ascertained. 

3. — The relief sought for, the subject of the claim, the cause of action, and when it 
accrued : and if the cause of action accrued beyond the period ordinarily allowed by 
any law for commencing such a suit, the ground upon which exemption from the law 
is clmmed. 

The following are instances : 

If the suit be for money due on a bond or other written instrument: — Payment 
of due on (a bond or other written instrument as the case 

may he) for the sum ot , bearing date the day 

of I and payable on the day of namely,—* 

Principal 

Interest 

Amount paid (if any) 


Balance due, 
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[ftheplaintiffclaim exemption from any law of limitation, say— “The plaintiff was 

an infant (or as the case may he) from the day of 

bo the day of 

[f the suit be for the price of goods sold Payment of 

on account of maunds of ( rice, indigo, sugar, or as the case may he ) 

sold on the day of , and the price of which became 

payable on the day of as per account at foot. 

[f the suit be for damages for an injury done : — Payment ot 

>11 account of injury done to the plaintiff \1iere set out the nature of the injury, 
md state the particulars of the pecuniary loss (if any )\ 

4. — When the claim is for any property other than money, its estimated value. 

The following is an instance: 

If the suit be for an estate or for a share in an estate paying revenue to Govern- 
nent : — Possession of the estate ( or of share in the estate ), called 

lituate in the zillah of , the sudder jumma of which is and 

?stimated value , of which the plaintiff was dispossessed (or forcibly 

)r fraudulently dispossessed if the case he so), on the day of ; ( or to which 
he plaintiff became entitled by inheritance from , or by gift, 

mrchase, or otherwise, as the case may he, on or about the day of ). 

5, — When the claim is for land or for any interest in land, the nature of the 
■enure or interest must be specified ; and if the claim be for land forming part of a 
dilage or other known division, or for a house, garden, or the like, its situation shall 
)e described by the setting forth of boundaries, or in such other manner as may 
mffice for its identification. 

C. — In all suits by or against the Government, or one of its officers in his official 
cs’ acity, or any 'Corporation, or any Company authorized to sue and be sued in the 
lanie of an officer or trustees, the words “ The Government,” or “ The Collector of 
,” or otherwise as the case may be, or the name of the Corpo- 
ration, or the name or names of the officer or irustees of the Company shall be 
nserted in Nos. 1 and 2 instead of the name and description of the plantiff or defend- 
mt. But in all other cases it shall be necessary to specify the names of all the 
parties. 

27. The plaint shall be subscribed by the plantiff and his pleader (if any), and 

Plaint to be subscribed shall be verified at the foot by the plaintiff in the manner 

and verified. following, or to the like effect : — 

I (A, B.) the plaintiff named in the above plaint, do declare that what is stated therein 
is true to the best of my information and belief 

28. If the plaintifi; by reason of absence or for other good cause, be unable to 

subscribe and verify the plaint, the Court may allow 
ab^cebe Mb- ^ subscribed and verified on behalf of the 

verify the plaintiff by any person whom the Court may consider 
competent to make the verification. In suits by a Corpora- 
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Court may reject plaint, 
if it do not contain the re- 
quired particulars, &c. 

Amendment of plaint. 


tion or a Company authorized to sue and be sued in the 
tion^orCompLy, a^^ec- name of an officer or trustees, the plaint shall be sub- 
tor^OT Si^tory shall veri- gcribed and verified on behalf of the Corporation or Company 
by any Director, Secretary, or other principal officer of the 
Corporation or Company who may be able to depose to the facts of the case. 

29. If the pkint do not contain the several particulars hereinbefore required to be 
specified therein, or if it contain particulars other than those 
required to be specified, whether relevant to the suit or not, 
or if the statement of particulars be unnecessarily prolix, 
or if the plaint be not subscribed and verified as herein- 
before required, the Court may reject the plaint, or at its 

discretion may allow the plaint to be amended. 

30. If the amount or estimated value of the claim, as stated by the plaintiffj be 

^ ^ ^ beyond the jurisdiction of the Court, the plaint shall be ' 

Plaint to be returned, if •' ^ ^ ^ 

the claim is beyond the returned to the plaintifi* in order to its being presented in 
juriadictioa of the Court. 

31. If it appear to the Court that the claim is improperly valued, or being properly 

valued that the plaint is written upon stamped paper of 
if improperly OT inadequate value, and the plaintiff; on being required by 

ciently valued. the Court to correct such improper valuation or to supply 

such additional stamp paper as may be necessary, shall not 
comply with the requisition, the Court shall reject the plaint. 

32. If upon the face of the plaint, or after questioning 
the plaintifi*, it appear to the Court that the subject matter 
of the plaint does not constitute a cause of action, or that 
the right of action is bamd by lapse of time, the Court 
shall reject the plaint. Provided ’ that the Court may 
in any case allow the plaint to be amended, if it appear 
proper to do so. 

[If it appear to the Court that cause of action did not arise, or that the defend- 
ant is not dwelling or personally working for gain within 
Plaint to be returned, if limits of the jurisdiction of the Court, or if the claim 

\t hfl^not ?uri8^diction ^ relate to land or other immoveable property, that such land 
It has not jurisdiction, or other property is not situate within such Umits, the 

Court shall return the plaint to the plaintiff in order to its being presented in the 


Plaint to be rejected, if 
it appear to tho Court that 
plaintiff has no cause of 
action, or that right of 
action is barred by lapse 
of time. 

Amendment of plaint. 


33. 


proper Court.] 


Repealed by Act XXIIL of 1861 . 


34. A suit by a party ordinarily residing out of the British territories in India, 
and not possessing any land or other immoveable property 
^ territories independent of the property in 

the time of presenting tho suit, shall not be entertained unless the plaintiff, at the 

the British territories in time of presentmg the plaint or within such time as the 

Court shall order, furnish security for the payment of all 
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Security for costs may 
be required in anv stage of 
suit, if it appear that plain- 
tiif resides out of India. 


Appeal from order re- 
jecting plaint. 


costs tliat may be incurred by the defendant in the suit. In the event of sucli 

Plaint to be returned if security not being furnished, the Court shall return the 
security be not furnished. to the plaintiff. 

35. K in any stage of a suit it shall appear to the Court that the plaintiff (being 
sole plaintiff) is a person residing out of the British terri- 
tories in India, the Court may order him, within a time to be 
fixed by such order, to furnish security for the payment of 
all costs incurred and to be incuiTcd by the defendant 

in the suit. In the event of such security not being furnished within the 
time so fixed, the Court shall pass judgment against the plaintiff by default^ 
unless he be permitted to withdraw from the suit under the provisions of 
Section 97. 

36. Whenever a plaint is rejected under any of the foregoing Sections an ap- 
peal shall lie from the order rejecting the plaint. The re- 
jection of a plaint on any of the grounds mentioned in 
Sections 29 and 31 shall not preclude a plaintiff* from pre- 
senting a fresh plaint in respect of the same cause of action. 

37. If the suit be for land or other immoveable property situate partly within 

the jurisdiction of the Court and partly within thejurisdlc- 

^ Proceeding in a ^it for some other Court or Courts, the Court shall pro- 

immoveable property m ^ , , , 

different jurisdictions. ceed according to the rules contained in Section 11, Section 

12, or Section 13, as the case may be. 

38. If the Court consider the plaint admissible, the particulars mentioned in Sec- 

tion 26 shall bo entered in a book to be kept for the pur- 

mSe p^SrVVbe Register of CivU Suits; and the en- 

entered in a register. tries shall be numbered in every year according to the 

order in which the plaint is presented. The register 
Form of the register. contained in the Schedule (A), 

hereunto annexed. 

39. When the plaintiff sues upon any written document or relies upon any such 
document as evidence in support of his claim, he shall- 
produce the same in Court when the plaint is presented, 
and shall at the same time deliver a copy of the document 
to be filed with the plaint ; if the document be an entry 
in a shop-book or other book, the plaintiff shall produce 
the book to the Court together with a copy of the entry 

on which he relies. The Court shall forthwith mark the document for the purpose 
Original to be marked identification; and after examining and comparing the 
cojfy with the original, shall return the document to 
the plaintiff. The plantiff may, if he think proper, deliver 
the original document to be filed instead of the copy. The 

B 


Written document to be 
produced in Court when 
plaint is presented. 


And 

plaint. 


copy filed with 


and retimied. 

If plaintiff wish original ^ 
may be filed iiistead of 
eopy. 
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Court may, if it see sufiScient cause, direct any written document so produced to be 
Court may order docu- impounded and kept in the custody of some officer of the 

ment to be impounded. Court, for such period and subject to such conditions as to 

the Court shall seem meet. Any document not produced in Court by the plaintifi' 


Document not produced 
wlien plaint filed, to be 
inadmissible in evidence. 


If plaintifi" require pro- 
duction of document in 
possession of defendant. 


41. 


wlien the plaint is presented, shall not be received in 
evidence on his behalf at the hearing of the suit without 
the sanction of the C ourt. 

40. If the plaintiff require the production of any written document in the posses- 
sion or power of the defendant, he may, at the time of 
presenting the plaint, deliver to the Court a description 
of the document, in order that the defendant may be re- 
quired to produce the same. 

Of summoning the Defendant, 

When the plaint has been registered, a summons under the signature of the 
Judge and the seal of the Court shall be issued to the defend- 
tered, ‘to iSto ant to appear and answer the claim, on a day to be therein 

defendant. specified, in person or by a pleader of the Court duly 

instructed and able to answer all material questions relating to the suit, or by 
a pleader who shall be accompanied by some other person able to answer all such 
questions. The Court shall determine at the time of 
issuing the summons whether it shall be for the settle- 
ment of issues only, or for the final diposal of the 
suit, and the summons shall contain a direction accord- 
ingly. 

42. If the Court see reason to require the personal attendance of the defendant, 

the summons shall order the defendant to appear person- 
d«fendaafor*piSffr therein specified. If the Court 

see reason to require the personal attendance of the plain- 
tiff on that day, it may^ make an order for such attendance. Provided that no plaintiff" 
or defendant shall be ordered to attend in person, who 
at the time is bond fide residing at a distance of more than 
fifty miles from the place where the Court is held, unless 
he be resident within the limits of the jurisdiction of the 
Court* 

43. The summons to appear shall order the defendant to produce any written 
^unmoos shall order document in his possession or power, of which the plain- 
tiff* demands inspection, or upon which the delendant in- 
tends to rely in support of his defence. 

44. The summons shall be in the form contidned in the 
Schedule (B) hereunto annexed, or to the like effect* 


Summons to be either 
to settle the issues or for 
the final disposal of the 
case. 


If resident within 
miles. 


Or within the local 
jurisdiction of the Court. 


defendant to produce 
documents. 


S'ona of suxomonsk 
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Court may order person- 
al appearance of a Direc- 
tor or Secretary in suits 
against a Corporation or 
Company. 


45. The day for the appearance of the defendant shall be fixed by the Court with 

reference to the place of residence of the defendant, and the 
The day for appear- ^ ^ 

ance of defendant how to time necessary for the service ot the summons ; and the 

^ day shall be Sb fixed as to allow the defendant a sufficient 

time to enable him to appear and answer in person or by a pleader on such day, 

46. In suits against a Corporation or a Company authorized to sue and be sued in 
the name of an officer or trustees, the Court may, if it 
think proper, require the personal attendance of any Direc- 
tor, Secretary, or other principal opicer of the Corporation 
or Company who may be able to answer all material 
questions relating to the suit. 

Service of Summons on the Defendants, 

47. The summons shall be delivered to the Nazir or other proper officer 
of the Court, to be served by himself or one of his 
subordinates, and such officer shall be responsible for its 
due service. 

48. Service of the summons shall be made by delivering 
or tendering a copy thereof under the signature of the 
J udge and seal of the Court ; and when there are more 
defendants than one, service of the summons shall be made 
on each defendant. 

49. '\Mienevcr it may be practicable, the service shall 
be on the defendant in person, unless he have an agent 
empowered to accept the service, in which case service on 
such agent shall be sufficient. 

50. Besides the recognized agents described in Section 17, any person re- 
siding within the jurisdiction of the Court may be ap- 
pointed an agent to receive the service of summonses 

and other processes. ^ * 

51. The appointment of such agent shall be in writ- 
ing, and the original appointment, or a copy thereof if 
the appointment be a general one, shall be filed in the 

Court. 

53 The Government pleader in each Court shall be accounted the agent of the 
Government for the purpose of receiving services of sum- 
Agent of Government. ^^nges and other judicial processes against the Government, 

issuing out of the Court in^hich he may be the pleader of Gov^nment 

^ 53. When the defendant cannot be found, and has no 

If defendant cannot be empowered to accept the service of the summons, 

found, and has no agent, y ^ , member of his fimily 

service may be m^e on a it may be made on any adult male memoer oi wwuujr 

residing with him. 


Summons shall be serv- 
ed by officer of Court. 


How service shall bo 
made. 

When there are several 
defendants. 


Service to be on defend- 
ant in person, when prac- 
ticable. 

Service on agent suffi- 
cient. 


Wlio may be an agent 
to receive service. 


Appointment of such 
agent to be in writing and 
to be filed in Court, 


D^e member of his family. 
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54. In all cases where the summons is served on the defendant personally, or 
any agent or other person on his behalf, the serving officer 

In all cases the person shall require the signature of the person on whom the 
served is to be required to . , , . , i . 

endorse the summons. service may be made, to an acknowledgment of service, 

to be endorsed on the original summons or on a copy 
thereof under the seal of the Court. If such person refuse to sign the acknowledg- 
ment, the service of the summons shall nevertheless be 
wittiout.*^^^^^^ sufficient sufficient, if it be otherwise proved to the satisfaction 


of the Court. 

55. When the defendant cannot be found, and there is no 
agent empowered to accept the service, nor any othej. 
person on whom the service can be made, the serving 
officer shall fix the copy of the summons on the outer 
door of the house in which the defendant is dwelling ; and 
if he is not dwelling in the place mentioned in the summons, the serving officer shall 
return the summons to the Court from whence it issued 
with an endorsement thereon that he has been unable to 
serve it. Provided that, if the serving officer is informed 
that the defendant is to be found or has his dwelling in 
a place within the jurisdiction of the Court other than 


If the summons cannot 
be served, a copy shall be 
fixed to the door of the 
dwelling-house. 


If defendant do not 
dwell in the place men- 
tioned, the summons shall 
be returned with an en- 
dorsement of non-service. 


Proviso. 

that indicated in the summons, the officer may proceed to that place to serve 


the summons. 


56. The serving officer shall, in all cases in which the 

If served, time and man- summons has been served, endorse on the original sum- 

s^mmons.^^ endors- ^ thereof under the seal of the Court, 

tlie time when and the manner in which it was served, 

57, When a summons is returned to the Court without having been served, if the 

plaintiff shall satisfy the Court that there is reasonable 

ti^unM^TrCourt^to ground for believing that the defendant is keeping out of 

order substituted service, the way of its officer for the purpose of avoiding the ser- 
if satisfied that the defend- , 

joit is avoiding service. vice of the summons, the Court shall order the summons 
to be served by fixing up a copy thereof upon some con- 
spicuous place in the Court-house, and also upon the door of the house in 
which the defendant shall have last resided, if it be known where he last 
resided; or that the summons shall be served in such other manner as the Court 
^hall think proper. And the service which shall be substituted by order of the Court 
shall be as effectual to all intents and purposes as if it had been effected in the manner 
Above specified. P 

58. Whenever service shall be substituted by order 

Whsii serviee is sub- of the Court, by virtue of the power contained in the last 
trfitated the time fi»r ap- J n n c ^ « 

peaiance to be fixed* precedmg Section, the Court shall fix such tune for the ap- 

pearance of the defendant as case may require. 
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-SD. If the defendant be resident within the jurisdiction of any Court other than 


How the summons is to 
he served when the defend- 
ant is resident within the 
jurisdiction of another 
Court and has no agent to 
accept service. 


that in which the suit is instituted, and have no agent 
empowered to accept the service, the Court in which the 
suit is instituted shall transmit the summons, either by an 
officer of the Court or by post, to any Court having juris- 
diction at the place where the defendant resides, by which 


it can be most conveniently served, and shall fix such time for the appearance 


of the defendant as the case may require ; and thq Court to which the summons 


is transmitted shall, . upon receipt of the summons, deliver the same to the 
Nazir or other proper officer of such Court, to be served in the manner above 
directed ; and upon the return of the summons by the serving officer, it shall be 
re-transmitted to the Court from whence it originally issued. 


60 . If the defendant 


How tlic summons is to 
be served when the defend- 
ant resides out of the Bri- 
tish territories in India and 
has no agent to accept ser- 
vice. 


Time for appearance. 


lu case of non-appear- 
ance of defendant, Court 
may direct suit to proceed, 
subject to conditions. 


be resident out of the British territories in India, and 
have no agent empowered to accept the service, the 
summons shall be addressed to the defendant at the 
place where he may reside, and forwarded to him by 
post ; in such case the time for the appearance of the 
defendant shall be regulated by the time which may 
be required for communication by post between the 
place at which the Court is held and the place where 
the defendant resides ; and if, on the day fixed for the 
hearing of the suit or on any day io which the hearing 
may be adjourned, the defendant shall not appear in per- 
son or by pleader, the plaintiff may apply to the Court, 


and it shall be lawful for the Court to direct that the plaintiff shall be at 


liberty to proceed with his suit in such manner and subject to such conditions 


as to the Court may seem meet. 

61 . When the suit is for land or other immoveable 


In suits for immoveable 
property, service may in 
certain cases be made on 
agent in charge of such 
property. 


property, and the summons for any reason cannot be 
served on the defendant in person and the defendant has 
no agent empowered to accept the service, the summons 
may be served on any agent of the defendant in charge of 
such land or other immoveable property. 


62 . When the defendant b in the service of the Government, the Court may 
transmit a copy of the summons to the head officer of the 


How service may be office in which the defendant is employed, for the purpose 
on Government ser- gerved on him, if it shall appear to the Court that 

the summons may be most conveniently so served. If the 
defendant be an officer or soldier, the Court shall transmit a copy of the summons 
to the commanding officer of the corps to which the 
officers and defendant belongs, for the purpose of being served on him. 

The officer to whom the summons is transmitted, after 


causing the summons to be served on the person to whom it b addressed, if practicable^ 
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shall return it to the Court with the written acknowledgment of such person 
endorsed thereon. Tf from any cause the summons cannot be served upon the person 
to whom it is addressed, it shall be returned to the Court by which it was transmitted 
with information of the cause which has prevented the service. In such case the 
Court shall adopt such other means of serving the summons as it may deem proper. 

63. Wlien the suit is against a Corporation or a Company authorized to sue and 

be sued in the name of an officer or trustees, the sum- 
or served by leaving the same at the registered 

office (it any) of the Company, or*scnding it through the 
post office by a letter addressed to such office, or by giving it to any Director, 
Secretary, or other principal officer of the Corporation or Company. 

64. Nothing contained in the preceding rules shall be construed to prevent the 

^ , Court from substituting for the summons a letter or other 

In what case letter may 

he suhstituled for a sum- appropriate communication under the signature of the Judge 
and seal of the Court, when the person whose appearance 
is required is of a rank which entitles him to such mark of consideration. The 
letter or other communication shall contain all the particulars required to be stated 
in the summons, and shall be treated in all respects as a summons. 

65. AVhen a letter or other communication is substituted for a summons under 

the authority of the last preceding Section, it may be 

Service how to be made transmitted through the post office, or by a special mes- 
in such case. , 0 01 ^ j i 

senger selected by tlie Court, or in any other manner 

which the Court may deem sufficient ; unless the party shall Ijave an agent empower- 
ed to accept service of judicial process, in which case delivery to such agent shall be 
. deen\ed sufficient service. 

66. Whenever it is provided that any summons, letter, or other communication 


Proof of due service and 
delivery of summons, let- 
ter, &c., transmitted 
though the post. 


may be transmitted to the person to whom it is addressed 
through the post office, proof that the same was coiTectly 
addressed to such person at his place of residence, and that 
it was duly posted and registered according to Section 


XXXVIII. of Act XVII. of 1854 (for the management of the post office, for the 
Tcgulation of the duties of postage, and for the punishment of offences against the 
post office ), shall be sufficient proof of the due service and delivery of the summons, 
letter, or other communication, in the absence of evidence to the contrary. 


Of Suits against Government and Public Officers, 

67. If the suit be against the Government, the summons shall be served on the 


In suits against Govern- 
ment, summons to be serv- 
ed on Government pleader. 


Government pleader. The Court, in fitting the day for the 
Government to answer to the plaint, shall allow a reason- 
able time for the necessary communication with the Govern- 


ment through the proper channels, and for the issue of instructions to the Govejm- 
im&nt pleader to appear and answer on behalf of the Government, and may extend 
the time at its discretion on the application of the Govem- 
Annearance and answer. mow oioi^ ?f 4'Viinir 
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direct the attendance oi a person who may be able to answer all material questions 


relating to the suit. 

Ill suits against Govern- * 
ment officers for alleged 
official acts, summons to 
be served on them. 


68. It the suit be against an officer of the Government 
for an act which the plaintiff alleges to have been done by 
®uch officer in his official capacity, the summons shall bo 
served upon such officer in the manner hereinbefore provided. 


69. , If the officer on receiving the summons shall consider it proper to make a 


Court may grant exten- 
sion of time to enable offi- 
cer to make a reference to 
Government. 


reference to Government before answering to the plaint, 
he may move the Court to grant such extension of the 
time fixed in the summons as may be necessary to enable 
him to make such referdnee and to receive orders thereon 


through the proper channels ; and the Court upon such motion may extend the 
time for so long as shall appear to it to be requisite. 

70. If the Government shall undertake the defence of 


If Government under- the suit, the Government pleader shall be furnished with 
take defence, Government .... . . .. i . 

pleader to appear and authority to appear and ^swer to the plaint ; and upon 

move that a note of his motion made by him, the Court shall order a note to that 

appearance be entered m . . 

the register. effect to be entered in the register. 

71. If such motion shall not be made by the Govern- 
made,^case^?o proceed as pleader on or before the day fixed in the notice for 

in a suit between private the defendant to appear and answer to the plaint, the case 

pAFtlCS# n • • 

But defendant not liable shall proceed as in a suit between private parties, except 

to arrest before judgment. defendant shall not be liable to arrest before 

judgment. 

72. If in any such suit the Court shall requu’e the personal appearance of the de- 

_ . ^ , . fendant, and the defendant shall satisfy the Court that he 

Defendant may m cer- , , ... 

tain cases be exeniptedfrom cannot absent himself fi:om his duty without injury to the 
personal appearance. public service, the Court shall exempt him from such 

appearance, but he shall be liable to be examined in any way in which an absent 
witness may be examined. 


How Persons not before the Court may be made parties to a Suit 
73, If it appear to the Court, at any hearing of a suit, that all the persons who 
may be entitled to, or who claim some share or interest in 


Court may ai^joum hear- 
ing and direct that parties 
appearing to be interested 
in a suit shall be made 
parties to the suit. 


the subject matter of the suit, and who may be likely to be 
affected by the result, have not been made parties to the 
suit, the Court may adjourn the hearing of the suit to a 
future day to be fixed by the Court, and direct that such 


persons shall be made either plaintiffs or defendants in the suit, as the case may be. 
In such case the Court shall issue a notice to such persons in the manner provided in 
this Act for the service of a summons on a defendant. 
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Of Arrest before Judgment. 

74. If in any suit, not being a suit for land or other immoveable property, the 

, ^ , defendant, with intent to avoid or dSlay the plaintiff, or to 

In suits for moveable j ^ 


property, when defendant 
IS aoout to leave the Juris- 
diction, Ac., plaintiff may 
apply that security be 
taken. 


obstruct or delay the execution of any decree that may be 
passed against him, is about to leave the jurisdiction of the 
Court, or has disposed of or removed from the jurisdiction 
of the Court his property or any part thereof, the plaintiff 
m^, either at the institution of the suit, or at any time thereafter until final judg- 
ment, make an applicatioA to the Court that security be taken for the appearance 
of the defendant to answer any judgment that may be passed against him in the suit. 

75. If the Court, after examining the applicant and making such further investiga- 

. ^ tion as it may consider necessary, shall be of opinion that 

Court may issue warrant . ; ^ . , , , ^ , 

to bring up defendant to there is probable cause for believing that the defendant is 
not^ivTbair^^^ should leave its jurisdiction with the intent of avoiding 

or delaying the plaintiff, or that he has disposed of or re- 
moved ftom the jurisdiction of the Court his property or any part thereof, with the 
intent to obstruct or delay the execution of any decree, it shall be lawful for the 
Court to issue a warrant to the proper officer, enjoining him to bring the defendant 
before the Court, that he may show cause why he should not give good and sufficient 
bail for his appearance. 

76. If the defendant fail to show such cause, the Court shall order him to give bail 

for his apjibarance at any time when called upon while the 
cause. Court may order suit is pending, and until execution or satisfaction of any 
him to give bail. decree that may be passed against him in the suit ; and the 

surety or sureties shall undertake, in default of such appearance, to pay any sum 
of money that may be adjudged against the defendant in the suit, with costs. Any 
order made by the Court under the provisions of this 

Appeal Section shall be open to appeal by the defendant. 

77^ ShoiQd a defendant offer, in lieu of bail for his appearance, to deposit a sum 
of money or other valuable property suffcient to answer the 

Deposit in lieu of bail. ^ against him, with the costs of the suit, the Court may 
accept such deposit. 

78. In the event of the defendant neither furnishing security nor offering a 

sufficient deposit, he may be committed to custody until 
custo^ he decision of the suit, or, if judgment be given against 

cannot give security. the defendant, until the execution of the decree, if the 

Court shall so order. 

79. If it shall appear to the Court that the arrest of the defendant was applied 

tibrnpensation to defend- ? “sufficient grounde, or if the suit of the plaintiff ia 
antametedoniiiaafficient dismissed or judgment is ^ren agunst him by de&ult or 
Otherwise, and it shall appear to the Court that there waa 
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When the defendant is 
About to leave India, the 
application to be made to 
the Court, 


no probable ground for instituting tbe suit, tbe Court may (on tbe application of tbe 
defendant) award against tbe plaintiff in its decree such amount, not exceeding tbe 
sum of one thousand JKupees, as it may deem a reasonable compensation to tbe defend- 
Proviso i*y^ry or loss which he may have sustained by 

reason of such arrest. Provided that the Court shall not 
Award a larger an^unt of compensation under this Section than it is competent to 
such Court to de^rem in an action for damages. An award of compensation under this 
Section shalbbar any suit for damages in respect of such arrest. 

80. If in any suit the defendant is about to leave the British territories in India 

with intent to remain absent so long that the plaintiff will 
or may thereby be obstructed or delayed in the execution 
of any decree that may be passed against the defendant* 
the plaintiff may make an application to the Court to the 
effect and in the manner aforesaid, and the procedure there- 
upon shall be in all respects the same as hereinbefore provided. 

Of Attachment before Judgment- 

81. If the defendant, with intent to obstruct or delay the execution of any decree 
that may be passed against him, is about to dispose of his 
property or any part thereof, or to remove any such pro- 
perty from the jurisdiction of the Court where the suit is 
pending, the plaintiff may apply to the Court, either at the 
time of the institution of the suit or at any time thercafler 
until final judgment, to call upon the defendant to furnish 

sufficient security to, fulfil any decree that m^ be passed against him in the 
suit, and, on his failing to give such security, to m^ct that any property, moveable 
or immoveable, belonging to the defendant^* shall be attached until the further order 
of the Court. 

82. The application shall contain a specification of the property required to be 
attached, and the estimated value of each article or item 
thereof; and the plaintiff shall, at the time of making the 
application, declare that the defendant is about to dispose 

■of or remove his property with such intent as aforesaid. 

83. If the Court, after examining the applicant and making such further investi- 
gation as it may consider necessary, shall be satisfied that 
the defendant is about to dispose of or remove his property, 
with intent to obstruct or delay the execution of the decree, 

it shall be lawful for the Court to issue a warrant to the proper officer, commanding 
him to call upon the defendant, within a time to be fixed by the Court, either to 
famish security in such sum as may be specified in the order to produce and place at 
the disposal of the Court when required the said property or the value of the same or 
such portion thereof as may be sufficient to fulfil the decree, or to appear and show 
Clause why he should not fiirnish security. The C^ourt may also in the warrant direct 

G 


In what cases plaintiff 
may apply before judg- 
ment for security from 
defendant to fulfil decree, 
and in default for an at- 
tachment of defendant’s 
property. 


Application how to be 
made. 


Tonn of warrant to be 
issued. 
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If cause be not shown 
or security be not furnish- 
ed, property may be at- 
tached. 

Withdrawal of attach- 
ment. 


How the attachment is 
to be made. 

Appeal. 


tbe attachment until further order of the whole or any portion of the property 
specified in the application. 

84. K the defendant fail to show such cause or to furnish. the required security 
within the time fixed by the Court, the Court may direct 
that the property specified in the application, if not already 
attached, or such portion thereof as shall be sufficient to 
fulfil the decree, shall be attached until mrther order. If 
the defendant show such cause or furnish the required 
security, and the property specified in the application or any 

portion of it shall have been attached, the Court shall order the attachment to be 
withdrawn. 

85. The attachment shall be made according to the nature of the property to be 
attached, in the manner hereinafter prescribed for the 
attachment of property in execution of a decree for 
money. Any order for the attachment of property under 
the preceding Section shall be open to appeal by the 

defendant. 

86. In the event of any claim being preferred to the property attached before 

Claims to property at- jtidgment, such claim shall be investigated in the manner 

tached before judgment hereinafter prescribed for the investigation of claims to 

how to be investigated. ^ i i • x- r i /» 

° property attached m execution of a decree for money. 

87. In all cases of attachment before judgment, the Court which passed the 

Attachment may be attachment shall at any time remove the 

removed when security same, on the defendant furnishing security as above required 
is furnished. togethe|j Hkh security for the costs of the attachment. 

88. If it shall appear to the Court that the attachment was applied for on insuffi- 
cient grounds, or if the suit of the plaintiff is dismissed or 
judgment is given against him by default or otherwise, and 
it shall appear to the Court that there was no probable 

^ound for instituting the suit, the Court may (on the application of the defendant) 
award against the plaintiff in its decree such amount, not exceeding the sum of one 
thousand Rupees, as it may deem a reasonable compensation to the defendant for the 
expense or injury occasioned to him by the attachment of 
his property. Provided that the Court shall not award a 
larger amount of compensation under this Section than it is competent to such Court 
to decree in an action for damages. An award of compensation under this Section 
fihall bar any suit ffir damages in respect of such attachment. 

89. Attachments before judgment -shall not affect the 
rights of persons not parties to the suit, nor bar any 
person holding a decree agmnst the defendant from applying 
for the sale of the property tuider attachment in execution 
of such decree. 


Compensation for at- 
tachment applied for on 
^sufficient grounds, &c. 


Attachment not to af- 
fect the rights of persons 
not parties to the suit, or 
bar the execution of de- 
.crees. 
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90. If it shall appear to the Court by whose order the property may have been 
Court may stay the sale attached before judgment, that there is reasonable ground 

of property already under for supposing that the decree in satisfaction of which the 
attachment, when execu- , 

tion of a decree fraudu- sale of the property is applied for, was obtained by fraud or 

lently obtained is applied other improper means, the Court may refuse to allow the 

property to be sold in execution, if the decree be a decree 
of that Court ; or if it be a decree of another Court, may stay the proceedings for a 
reasonable time to enable the plaintiff in the pending suit to adopt proceedings to 
set aside the decree. 

91. Whenever lands paying revenue to Government, or a tenure liable to sum- 

mary sale under the provisions of Regulation VILE. 1819 
of the Bengal Code (to declare the validity of certain te^ 
nures and to define the relative rights of Zemindars and Putnee 
Talookdars^ form the subject of a suit, if the party in 
possession of such lands or tenure shall neglect to pay the 
Government revenue, or the rent due to the proprietor of the estate, as the case may 
be, and* a public sale shall in consequence be ordered to take place, the party not in 
possession shall, upon payment of the revenue or rent due previously to the sale (and 
with or without security at the discretion of the Court), be put in immediate posses- 
sion of the lands or tenure ; and the Court in its decree may award against the defend- 
ant the amount so paid with interest thereupon at such rate as to the Court may seem 
fit, or may charge the amount so paid, with interest thereupon, at such rate as the 
Court may order, in any adjustment of accounts which may be dii’ected in the final 
decree upon the suit. 

Of Injunctions, 


Special case in which 
party may be put in im- 
mediate possession of land 
the subject of suit. 


92. In any suit in which it shall be shown to the satisfaction of the Court that any 
property which is in dispute in the suit is in danger of being 
juSon ^to ^^toy w^stc" wasted, damaged, or alienated by any^ party to the suit, it 

&c., may be granted. shall be lawful for the Court to issue an injunction to such 

party, commanding him to refrain from doing the particular 
act complained of, or to give such other orders for the purpose of staying and prevent 
ing him from wasting, damaging, or alienating the property, as to the Com-t may seem 
meet. And in all cases in which it may appear to the Court to be necessary for the 
preservation or the better management or custody of any 
propertJ ^l^ich is in dispute in a suit, it shaU be lawful for 
pointed. the Court to appoint a receiver or manager of such pro- 

perty, and, i^* need be, to remove the person in whose pos- 
session or custody the property may be from the possession or custody thereof) and to 
commit the same to the custody of such receiver or manager, and to grant to such 
receiver or manager all such powers for the management or the preservation and 
improvement of the property, and the collection of the rents and profits thereof, and 
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the application and disposal of such rents knd profits-,, as to the Court may seenr 
proper. If the property be land paying revenue to Go- 

When the Collector may yemment, and it is considered that the interests of those 
be appomted receiver. , , , , , ^ , 

concerned will be promoted by the management of the Col- 
lector, the C^urt may appoint the Collector to be receiver and manager of such land, 
unless the Government shall by any general order prohibit the appointment of Col- 
lectors for such purpose, or shall in any particular case prohibit the appointment of 
the Collector to be such receiver. 

93. In any suit for restraining the defendant from the committal of any breach 
of contract or other injury, and whether the same be accom- 
btMch*o/contrMt,’X?‘'‘ panied with any claim for damages or not, it shall be lawfol 
for the plaintiff, at any time after the commencement of the 
suit, and whether before or after judgment, to apply to the Court for an injunc- 
tion to restrain the defendant from the repetition, or the continuance of the breach 
of contract or wrongful act complained of, or the commit- 

Inj unction to restrain tal of any breach of con tract or injury of a like kind arising 
repetition or continuance „ , , . , 

of breach. out of the same contract or relating to the same property 

or right ; and such injunction may be granted by the Court 

on such terms as to the duration of the injunction, keeping an account, giving security 

or otherwise, as to such Court shall seem reasonable and just, and in case of disobedience 

such injunction may be enforced by imprisonment in the same manner as a decree 

for specific performance : provided always that any order 

for an injunction may be discharged or varied or set aside 

by the Court, on application made thereto by any party dissatisfied with such order. 

94. Any order made under either of the last two pre- 
ceding Sections shall be open to appeal by the defendant. 

95. The Court may in every case before gi’anting an 
injunction direct such reasonable notice of the application for 
the same to be given to the opposite party as it shall see fit- 

If it shall appear to the Court that the injunction was applied for on insuffici- 
ent grounds, or if the claim of the plaintiff is dismissed or 
judgment is given against him by default or otherwise, and 
it shall appear to the Court that there was no probable 
ground for instituting the suit, the Court may (on the ap- 
plication of the defendant) award against the plaintiff in its decree such sum, not 
exceeeding one thousand Rupees, as it may deem a reasonable compensation to the 
defendant for the expense or injury occasioned to him by the issue of the injunction. 

, Provided that the Court shall not award a larger amount of 
compensation under this Section than it is competent to* 
such Court to decree in an action for damages. An award of compensation under 
this Section shall bar any svdt for damages in repect of the issue of the injunction. 


Proviso. 


Appeal. 


Before granting injunc- 
tion, Court may direct rea- 
spnable notice to be gwen 
to the opposite party. 

96. 


Compensation to defend- 
ant for needless issue of 
injunction. 


Proviso. 
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Of the Withdrawal and Adjustment of Suits, 

97. If the plaintiff at any time before final judgment satisfy the Court that there 

^ ^ . are sufficient grounds for permitting him to withdraw 

Court may allow plam- ° ° 

tiff to withdraw from a from the suit with liberty to bring a fresh suit for the same 

a matter, it shall be competent to the Court to grant such 

permission on such terms as to costs or otherwise as it 
may deem proper. In any such fresh suit the plaintiff shall be bound by the rules 
for the limitation of actions in the same manner as if the first suit had not been 
brought. IMie plaintiff withdraw from the suit without such permission, he shall be 
precluded from bringing a fresh suit for the same matter. 

98. If a suit shall be adjusted by mutual agreement or compromise, or if the defend- 

ant satisfy the plaintiff in respect to the matter of the suit, 
Adjustment or compro- such agreement, compromise, or satisfaction shall be re- 
mise. corded, and the suit shall be disposed of in accordance 

therewith. On the application of the plaintiff reciting the 
substance of such agreement, compromise, or satisfaction, the Court, if satisfied that 
such agreement, compromise, or satisfaction has been 
actually entered into or made, shall grant a certificate to 
the plaintiff authorizing him to receive back fi’om the Col- 
lector the full amount of stamp duty paid on the plaint if the 
application shall have been presented before the settlement 
of issues, or half the amount if presented at any time after the settlement of issues and 
before any witness has been examined. Provided, however, 
Proviso. that no such certificate shall be granted if the adjustment 

between the parties be such as to require a decree to pass 
on which process of execution can be taken out. 


Court may grant certifi- 
cate for refund of stamp 
duty on plaint, if suit be 
adjusted. 


Of the Death, Marriage, and Bankruptcy or Insolvency of Parties, 

Suit not to abate by death of a plaintiff or defendant shall not 


death in certain cases. 


cause the suit to abate if the cause of action survive. 


100. If there be two or more plantiffs or defandants, and one of them die, and 
if the cause of action survive to the surviving plaintiff 

Proceeding in case of plaintiffs alone, or against the surviving defendant or 
death of one of several , , i, ^ Tr. • . ^ 

plaintiffs or defendants, if defendants alone, the suit shall proceed at the instance of 

the cause of action sur- surviving plaintiff or plaintiffs, and against the surviving 

defendant or dfendants. 


101. If there be two or more plaintiffs, and one of them die, and if the cause of 
action shall not survive to the surviving plaintiff or plain- 


Froceeding in case of 
death of one of several 
plaintiffs, where the cause 
of action aocraes to the 
survivor and the repre- 
sentative of the deceased. 


tiffs alone, but shall survive to them and the legal repre- 
sentative of the deceased plain tiff jointly, the Court may, 
on the application of the legal representative of the de- 
ceased plaintiff, enter the name of such representative in 
the register of the suit m the place of such deceased plain- 
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and sucli legal representative of the deceased plaintiff. If no application shall 
he made to the Court by any person claiming to ^ be the legal representative of the 
deceased plaintiR*, the suit shall proceed at the instance of the surviving plaintiff 
or plaintiffs ; and the legal representative of the deceased plaintiff shall be interested 
in and shall be bound by the judgment given in the suit in the same manner as if 
the suit had proceeded at his instance conjointly with the surviving plaintiff 
or plaintiffs. 

102. In case of the death of a sole plaintiff or sole surviving plaintiff, the Court 

may, on the application of the legal represent#ive of such 
de^rofsde^OT s(Je“u?- enter the name of such representative in the 

viving plaintiff, place of such plaintiff in the register of the suit, and the 

suit shall thereupon proceed ; if no such application shall be 
made to the Court within what it may consider a reasonable time by any person claiming 
to be the legal representative of the deceased sole plaintiff' or sole surviving plaintiff, 
it shall be competent to the Court to pass an order that the suit shall abate, and to 
award to the defendant the reasonable costs which he may have incurred in defending 
the suit, to be recovered from the estate of the deceased solo plaintiff' or surviving 
plaintiff'; or the Court may, if it think proper, on the application of the defendant, 
and upon such terms as to costs as may seem fit, pass such other order for bringing 
in the legal representative of the deceased sole plaintiff or surviving plaintiff*, and for 
proceeding with the suit in order to a final determination of the matters in dispute, as 
may appear just and proper in the circumstances of the case. 

103. If any dispute arise as to who is the legal representative of a deceased 
plaintiff, it shall be competent to the Court either to stay 
the suit until the fact has been duly determined in another 
suit, or to d^ide at or before the hearing of the suit who 
shall be admitted to be such legal representative for the 

purpose of prosecuting the suit. 

104. If there be two or more defendants, and one of them die, and the cause of action 
shall not survive against the surviving defendant or defend- 

Proceeding 


Proceeding in case of 
dispute as to who is 
the legal representative 
of a deceased plaintiff. 


in case of 
death of one'of several de- 
fendants, or of a sole or 
sole surviving defendant. 


ants alone, and also in case of the death of a sole defendant, 
or sole surviving defendant, where the action survives, the 
plaintiff may make an application to the Court, specifying the 
name, description, and place of abode of any person whom the plaintiff alleges to be the 
legal representative of such defendant, and whom he desires to be made the defend- 
ant in his stead ; and the Court shall thereupon enter the name of such representative 
in the register of the suit in the place of such defendant, and shall issue a summons 
to him to ^appear on a day to be therein mentioned to defend the suit ; and the case 
shall thereupon proceed in the. sam’e manner as if such representative had originally 
been made a defendant and had been a party to the former proceedings in the suit. 
105. The marriage of a woman, plaintiff or defendant, shall not cause the suit ta 

abate, but the stdt may notwithstanding be proceeded with ta 
Marriaae of a female ...j ^ 
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is by law liable for the debts of his wife, the decree may, with the permission of the 
Court, be executed against the husband also ; and in case of judgment for the wife, 
execution of the decree may, with the permission of the Coui’t, be issued upon the 
application of the husband, where the husband is by law entitled to the money or 
thing which may be the subject of the decree. 

106. The bankruptcy or insolvency of the plaintiff in any suit which the assignee 
might maintain for the benefit of the creditors shall not be 
venev^when^noUo Tbate ^ valid objection to the continuance of such suit, unless the 
the suit. assignee shall decline to continue the suit and to give 

security for the costs thereof within such reasonable time as the Court may order; 
if the assignee neglect or refuse to continue the suit and to give such security within 
the time limited by the order, the defendant may, within eight days after such 
neglect or refusal, plead the bankruptcy or insolvency of the plaintiff as a reason for 
abating the suit. 


On Notices to produce, and how they are to he served, 

107. Whenever any of the parties to a suit is desirous that any document, writing, 
or other thing, which he believes to be in the possession or 
to h^deUvemf to”tl^ power of another of the parties thereto, should be pro- 

per officer of the Court. duced at any hearing of the suit, and the production of 
such document, writing, or other thing has not previously 
been required, under the provisions of Sections 40 and 43, he shall at the earliest 
opportunity deliver to the Court two notices in writing to the party in whose posses- 
sion or 'power he believes the document, writing, or other thing to be, calling upon 
him to produce the same ; and one of such notices shall be filed in Court, and the 
other shall be delivered by the Court to the Nazir or other proper officer, to be 
served upon such party. 

108. In all cases in which a party to a suit has not 
otheTj'iJdickl how appointed a pleader to act for him, all notices and other 

to be made on a party who judicial processes shall be served upon such party in the 
e]?to”aA^or^liim.^ ^ manner hereinbefore provided for the service of a summons 

upon a defendant to appear and answer. 


Of the Appearance of the Parties, and consequences of Non-appearance. 

109. On the day fixed in the summons for the defendant to appear and answer, 

the parties shall be in attendance at the Court-house in 
Parties must appear in person or by a pleader, and the suit shall then be heard 
person or by pleader. unless the hearing be adjourned to a future day which shall 

be fixed by the Court. 

110. If, on the day fixed for the defendant to appearand answer, or any other 

day subsequent thereto to which the hearing of the smt 
If neither party appear, . r « 

•nit to be dismissed with maybe adjourned, neither party shall appear either in 

bring a fresh^suS^*^^^^ ^ peraon or by a pleader, when duly called upon by the Court, 
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the suit shall be dismissed. Whenever a suit is dismissed under the provisions of this 
Section, the plaintiff shall be at liberty to bring a fresh 
Or if sufficient excuse suit, unless precluded by the rules for the limitation of 

8mnmon8*may™TissueT'* actions ; or if he shall within the period of thirty days 

satisfy the Court that there was a sufficient excuse for his 


non-appearance, the Court may issue a fresh summons upon the plaint already filed. 
111. If the plaintiff shall appear in person or by a pleader, and the defendant shall 


If plaintiff only appear, 
Court may proceed ca : parte 
if due service of summons 
be proved. 

If defendant appear on 
day of adjourned hearingf, 
and assign good cause for 
liis jircvious non-appear- 
ance, he may be heard. 


not appear in person or by a pleader, and it shall be proved 
to the satisfaction of the Court that the summons was duly 
served, the Court shall proceed to hear the suit ex parte. 
If the defendant appear on any subsequent day to which the 
hearing of the suit is adjourned, and shall assign good and 
sufficient cause for his previous non-appearance, he may 
upon such terms as the Court may direct as to payment of 
costs or otherwise be heard in answer to the suit in like 


manner as if he had appeared on the day fixed for his appearance. 

112. If the plaintiff shall appear in person or by a pleader, and the defendant shall 

not appear in person or by a pleader, and it shall not be 

If plaintiff only appear, proved to the satisfaction of the Court that the summons 
and due service of sum- ^ , , . „ . , « . i « 

mons bo not proved, Court was duly served in any of the modes of service hereinbefore 

summons^ second provided, the Court may direct a second summons to the 

defendant to be issued in any of the said modes. 

113. If the plaintiff shall appear in person or by a pleader, and the defendant shall 

- not appear in person or by a pleader, and it shall be proved 

If plaintiff only appear, ir.r 

and service of summons be to the satisfaction of the Court that the summons was served 

cr/t on the defendant but not in sufficient time to enable the 

may adjourn hearing and defendant to appear and answer on the day fixed in the 

4e*fmdant^° summons, the Court shall postpone the hearing of the suit 

to a future day to be fixed by the Court, and may direct notice of such day to be 


given to the defendant. 

114. If the defendant shall appear in person or by a pleader, and the plaintiff shall 
not appear in person or by a pleader, the Court shall pass 
judgment against the plaintiff by default, unless the defend- 
ant admit the claim, in which case the Court shall pass 
judgment against the defendant upon such admission. 
When judgment is passed against a plaintiff by default, he 
shall be precluded from bringing a fresh suit in respect of 
the same cause of action. 

115, When there are two or more plwntiffs, any one or more of them may be 

authorized to appear, plead, and act for the other or 
others of them : £nd in like manner, when there are two 

may authorize the other to defendants, any one or more of them may be au- 

. 4 ippeir for him* . . 


If defendant only ap- 
pear, Court to pass judg- 
ment by default against 
plaintiff, unless defendant 
admit the claim. 

liTo fresh suit after such 
Judgment. 
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of them ; provided that the authority shall in all cases be in writing, and shall be 
filed in the Court ; when so filed, it shall be as effectual to all intents and purposes as 
if the person so authorized to appear, plead, and act, were a pleader of the Court* 

116. If there are two or more plaintiffs, and one or more of them shall appear in 

Consequence of non ap P^^son or by a pleader or by a co-plaintiff duly authorized, 
pearance of one or more and the other or others of them shall not appear in person 

of several plaintiffs. ^ pleader or by a co -plaintiff duly authorized, it shall 

be competent to the Court to proceed with the suit at the instance of the plaintiff 
or plaintiffs who shall have appeared, in the same way as if all the plaintiffs had 
appeared, and to pass such order as may be just and proper in the circumstances of the 
case ; and if there are two or more defendants, and one or more of them shall appear in 
person or by a pleader or by a co- defendant duly authorized, 
pcaranco of one or more of and the other or others of them shall not appear in person 
several defendants. qp ^ pleader or by a co-defendant duly authorized, the 

Court shall proceed with the suit to judgment, and shall at the time of passing 

judgment give such order with respect to the defendant or defendants who shall 
not have appeared as shall be just and proper in the circumstances of the case. 

117. K any plaintiff or defendant who shall have been ordered or summoned to 

appear personally under the provisions of Section 42, shall 
not appear in person, or show sufficient cause to the satis- 
faction of the Court for failing so to appear, such plaintiff 
or defendant shall be subject to all the provisions of the 
foregoing Sections applicable to plaintiffs and defendants 
respectively, who do not appear either in person or by pleader. 

118. In support of the cause shown by a plaintiff or defendant for failure to appear 
in person, the Court shall receive any declaration in writing 
on unstamped paper, if signed by such plaintiff or defendant 
and verified in the manner hereinbefore provided for the 
verification of plaints. 

119. No appeal shall lie from a judgment passed ex parte against a defendant 
who has not appeared, or from a judgment against a plain- 
tiff by default for non -appearance. But in all cases in 
which judgment may be passed ex parte against a defend- 
ant, he may apply, within a reasonable time, not exceed- 
ing thirty days after any process for enforcing the judg- 
ment has been executed, to the Court by which the judg- 

ment was passed, for an order to set it aside ; and if it 
•hall be proved to the satisfaction of the Court that the summons was not dulj 
•erved, or that the defendant was prevented by any sufficient cause from appearing 
when the suit was called on for hearing, the Court shall pass an order to set aside the 

WhenMdhowjndgment judgment, and shaU appoint a day for proceeding with the 
default against a plain- guit. In all cases of judgment against a plaintiff by 
default, he may apply, within thirty days from the date 


Consequence of non-ap- 
pearance, without sufficient 
cause shown, of any party 
to a suit, summoned or or- 
dered to appear in person. 


Court to receive declara- 
tion in support of cause 
shown. 


No appeal from judg- 
ments passed ex parte or 
by default. 


When and how judg- 
ment ex parte against a 
defendant may be set aside. 


set aside. 
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of the judgment, for an order to set it aside ; and if it shall be proved to the satis-^ 
faction of the Court that the plaintiff was prevented by any sufficient cause from 
appearing when the suit was called on for hearing, the Court shall pass an order to set 
aside the judgment by default, and shall appoint a day for proceeding with the 


No judgment to be set 
aside without notice to 
opposite party. 


suit. But no judgment shall be set aside on any such 
application as aforesaid, unless notice thereof have been 
served on the opposite pai*ty. In all cases in which the 


Order for setting aside 
judgment shall be &al. 


Coui*t shall pass an order mider this Section for setting 
aside a judgment, the order shall be final ; but in all 


In appealable cases, an 
appeal from order of rejec* 
tion. 


appealable cases in which the Court shall reject the 
application, an appeal shall lie from the order of rejec- 
tion to the tribunal to which the final decision in 


the suit would be appealable : provided that the appeal 
Proviso. be preferred within the time allowed for an appeal from 

such final decision, and be written upon stamp paper 
of the value prescribed for petitions to the Court where a stamp is required for 
petitions. 


Particulars of set-off to 
be given in a written state- 
ment. 

Abandonment of excess 
of set-off over claim. 


Of written Statements, 

^ , 120. The parties or their pleaders may tender at the 

Written statements may ^ . 

bo tendered by the parties first hearing of the suit written statements of their respec- 

hearing of the cases, and the Court shall receive the same and put 

_ ^ ^ them on the record. Such statements shall be written on 

Written statements to .1 i /. • • 1 

be on stamp paper. the stamp paper prescribed for petitions to the Court 

where a stamp is required for petitions. 

121. If in a suit for debt the defendant desire to set-off* against the claim of the 

plaintiff* the amount of any debt due to him fi'om the 
be paintifi; ho shall tender a written statenxent eontaining 
ment. particulars of his demand, and the Court shall there- 

Abandonment of excess upon enquire into the same. Provided that, if the sum 
of set-off over claim. claimed by the defendant exceed the amount cognizable 

by the Court, the defendant shall not be allowed to set-off* the same unless he 
abandon the excess. 

122. No written statement shall be received after the first hearing of the 

suit, unless called for by the Court. But it shall be com- 
hew- Petent to the Court, at any time before final judgment, to 
ing unless called for by call for a written statement, or an additional written state- 
the Court. ment fi’om any of the parties. When such statements 

caU received oa 

xaent. plain paper. 

123. Written statements shall be as brief as the nature of the case will 

admit, and shall not be argumentative, nor by way of 
Eow written statements answer one to the other ; but each statement shall be 

are to be framed, confined, as much as possible, to a simple narrative of 


No written statement to 
bo received after first hear- 
ing unless called for by 
the Court. 

Court may at any time 
call for a written state- 
ment. 



CH. ra. OF A SUIT TILL FINAL DECREE. 


27 


fhe facts 'whicli the party by 'whom or on -whose behalf the written statement if 
made believes to be material to the case, and which he , believes he will be able to 
prove if called upon by the Court. Written statements 
be'S^bed^^^vwified! subscribed and verified in the manner hereinbefore 

provided for subscribing and verifying plaints, and no 
written statement shall be received unless it be so subscribed and verified. 

124. If it shall appear to the Court that any written statement presented by or 
on behalf of a party, whether the same have been 

Court may reject a writ- spontaneously tendered or have been called for by the 

ten statement which is ar- ^ , 

gumentative, prolix, or Court, is argumentative or unnecessarily prolix, or that 

irrelevant. contains matter irrelevant to the suit, the Court may 

reject the same, and return it to the party with the 

order of rejection endorsed thereon ; and it shall not be competent to a party whose 

written statement has been rejected for any of these causes, to present another 

written statement, unless it shall be expressly called for or allowed by the Court. 


0/ the Examination of the Parties, 

125. At the first hearing of the suit, and, if necessary, at any subsequent 

Oral examination of appears in person or is present 

party, &c. in Court, or the pleader of any party who appears by a 

pleader, or if the pleader be accompanied by another 
person able to answer all material questions relating to the suit, then such other 
^ ^ person may be examined orally by the Court. Such exa- 

mination shall (unless the pleader be the person examined) 
be upon oath or affirmation or otherwise according to the provisions of the law for 

the time being in force in relation to the examination of 
Substance of the ex- rni i < 

axnination to be written. witnesses. Ihe substance of the exammation shall be 

reduced to writing and form part of the record. 

126. If any party who appears in person or is present in Court shall without 

Ccmseqnence of refuB.a ““terial question relat- 

of a party to answer. ing to the suit which the Court may think proper to put to 

such party, the Court may pass judgment against him, or 
make such other order in relation to the suit as it may deem proper in the circum- 
stances of the case. 

127. If the pleader of any party who shall appear by a pleader shall refuse or be 

unable to answer any material question relating to the suit 
^nse^usoce of refusal which the Court is of opinion that the party whom he 

OTm^ihty of pleader to represents ought to answer, and is likely to be able to 

answer if interrogated in person, the Court may postpone 
the hearing of the suit to a future day and direct that such party shall attend In 
person on such day ; and if the party so directed to attend shall without lawful 


excuse fail to appear in person on the day to be so appointed, the Court may pa st 
Judgment against him, or make such other order in relation to the suit as it 
4eem proper in the circumstances of the case. 
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Of the production of Documents* 

128. The parties or their pleaders shall bring with them, and have in readiness at 

the first hearing of the suit to be produced when called 
to®Cp“<lSl Court, all their documentary evidence of every 

hearing. description which may not already have been filed in Court 

and all documents, writings, or other things which may 
have been specified in any notice which may have been served on them respectively 
within a reasonable time before the hearing of the suit ; and no documentaiy evidence 
of any kind, which the parties or any of them may desire to produce, shall be received 
by the Court at any subsequent stage of the proceedings, unless good cause be shown 
to its satisfaction for the non-productioh thereof at the first hearing. 

129. All exhibits produced by the parties shall be received and inspected by 

, the Court ; but it shall be competent to the Court, after 
and inspected by the Court. inspection, to reject any exhibit which it may consider 

Rejection of exhibits. irrelevant or otherwise inadmissible, recording the grounds 
of such rejection. 

130. If the exhibit be a deed, instrument, or writing chargeable with stamp 

duty under any Ilegulation or Act for the time being in 
ly^toni^^od iLy^he^^ force, and it shall appear to the Court that the deed, 

duty unJf^nalt^ dolicient instrument, or writing, although written on stamp paper, 
does not bear a sufficient stamp, the Court shall never- 
theless receive the same in evidence saving all just exceptions on other grounds, if 
the party producing it or requiring its production shall pay into Court the deficiency 
of the stamp duty and a penalty equal to ten times the amount of the deficiency. 

Proviso Provided that, if it shall appear to the Court that there ai’C 

reasonable grounds for believing that the deed, instrument, 
or writing was not properly stamped with the intention of evading the stamp laws, 
the Court may reject the same. 

131. An entry of the fact of such payment and of the amount thereof shall be 

made in a book to be kept in the Court, and shall also be 
received to be^kept!^^^ endorsed on the back of such deed, instrument, or wri- 

ting under the signature of the Judge of the Court. The 
Court shall at the end of every month make a return to the Collector of Revenue of 

^ , the District of the monies (if any) which it has so received 

Monthly return to be \ jy ^ 

made to (Jollector. by way of duty or penalty, distinguishing between such 

monies, and stating the number and title of the* suit, and 

the name of the party fi*om whom such monies were received, and the date (if any) 

and description of the document, for the purpose of identifying the same; and the 

Court shall pay over the said monies to the Collector of Revenue, or to such person 

as he may appoint to receive the same ; and the Collector of Revenue, or other 

proper authority, shall, upon production of the deed, instrument, or writing, with the 

endorsement hereinbefore mentioned, cause such additional stamp as may be necessary to 

|>e afi&zed to such deed, instrument, or writing in respect of the sums so paid as aforesMd. 
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132. When an exhibit is received by the Court and admitted in evidence, it shall 
be endorsed with the number and title of the suit, the 
^ nt^ne of the party producing it, and the date on which it 
was produced, and shall be filed as part of the record. 
Provided that, if the exhibit be an entry in any shop book or other book, the 
party on whose behalf such book is produced shall furnish 
a copy of the entry, which copy shall be endorsed as 
aforesaid, and shall be filed as part of the record, and the book shall be returned to 
the pai-ty producing it. 

_ 133. No stamp duty shall be leviable in respect of the 

No stamp duty in respect , . . .. 

of tlic production or filing production or filing of any exhibit, any thing contained m 

of exhibits. Regulation or Act notwithstanding. 

134. When an exhibit is rejected by the Court, it shall be endorsed in the manner 

« . , , , , specified in Section 132 with the addition of the word 

Rejected exhibits to be ^ , , ,, , 

marked and returned. “rejected,'’ and the endorsement shall be subscribed by the 

Judge. The exhibit shall then be returned to the party 
Court!^^^ detained by the produced it, unless the Court shall think proper, 

for special reasons (as on suspicion of forgery), to detain it. 

135. When the time for preferring an appeal from the decision passed in the suit 

has elapsed, or if an appeal has been preferred from such 
After the time for appeal decision, then after the appeal has been finally disposed of, 
!iTttcarcvWcnco may“b;; a pariy to tlio suit or not, wlio may be 

returned. desirous of receiving back any exhibit produced by him in 

the suit, shall be eiitillcd, on ajiplication to the Court 
in which such exhibit may be, to receive back the same, unless the further use 
of sucli exhibit has been superseded by the terms of the decree, or the Court ha« 
directed it to be detained for purposes of public justice. 

136. Any exhibit may be returned before the time mentioned in the last prcccd- 

Exhibit may be return- Section, if the Court in which the document may be 

^d before the time limited, shall think proper, for special reasons, to order its return, 
for special reasons. ^ i , 

But in every case a copy, properly certified, and made 

Certified copy to be kept. expense of the applicant, shall be substituted for 

the original in the record of the suit. 

137. Whenever an exhibit once received by a Court of Justice and admitted in 

_ _ , . , evidence is returned, a receipt shall be given by the party 

W Receipt to be given for .... . , i ^ i 

Tetumed exhibit. receiving it m a receipt-book kept for the purpose. 

138. Any Civil Court may of its own accord, or upon the application of any of 

the parties to a suit, send for, either from its own record 
papewfroSowTrecords 0^ *0”^ o*®’’ P’lWic office or Court, the record rf 

or Public ofidees other suit or case, or any other official papers (not 

being documents relating to affairs of state the production 


Rejected exhibits to be 
marked and returned. 


Unless detained by the 
Court. 


After the time for appeal 
lias elapsed, exhibit ad- 
mitted ill evidence may be 
returned. 


for special reasons. 

' Certified copy to be kept. 


if Receipt to be given for 
Tetumed exhibit. 


or from other public offices 
or Courts. 
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-of which may be contrary to good policy), and inspect the same, when the inspection 


Except state papers. 


of such record or papers shall appear likely to elucidate the 
facts of the suit before the Court, and to promote the 


ends of justice. 


Of the Settlement of Issues, 

139. At the first hearing of the suit the Court shall enquire and ascertain upon 

what questions of law or fact the- parties are at issue, and 
Praming of issues. shall thereupon proceed to frame and record the issues of law 

and fact on which the right decision of the case may depend. 
The Court may frame the issues 6 * 0 m the allegations of fact which it collects firom 
the oral examination of the parties or their pleaders, notwithstanding any difference 
between such allegations of fact and the allegations of fact contained in the written 
fitatements, if any, tendered by the parties or their pleaders. 

140. If the Court shall be of opinion that the issues cannot be correctly 

^ , . . framed without the examination of some person other 

Court may exam me wit- ^ 

nesses or documents before than th e persons already before the Court, or without 

framing the Issues. reading of some document not produced by any of 

such persons, it. may adjourn the framing of the issues to a future day, to be 

fixed by the Court, and may compel the attendance of such person, or the 

production of the document by the person in whose hands it may be, by summons 

or other suitable process. 

141. At any time before the decision of the case, the Court may amend the issues, 

. , .. . or frame additional issues on such terms as to it shall seem 

Amendment of issues. , ,, , , , , 

fit, and all such amendments as maybe necessary for the 
Additional issues. ^ , . . , , . 

pui^pose of determining the real question or controversy 

between the parties shall be so made. 


Of Issues by Agreement of Parties, 

142. When the parties to a suit are agreed as to the question or questions of 

fact or of law to be decided between them, they may state 
Questions of fact or law i* • j . . 

may by agreement be ^he same m the form of an issue, and enter mto an agree* 

SSf form Van writing, which shall not be subject to any stamp 

duty, that upon the finding of the Court in the afibrnative 
or the negative of such issue, a sum of money specified in the agreement, or to 
be ascertained by the Court upon a question inserted in the issue for that pur- 
pose, shall be paid by one of the parties to the other of them, or that upon 
ouch finding some property specified in the agreement, and in dispute in the 
suit, shall be delivered by one of the .parties to the other- of them, or that upon such 
finding one epr more of the parties shall do or perform some particular legal act, or 
idiall refrain firom doing or performing some particular act, specified in the agreement, 
4 md having reference to the matter in dispute. 
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143. If the Court shall be satisfied, after an examination of the parties or their 

Ck)urt, if satisfied that evidence as it may deem proper, 

the agreement was execut- that the agreement was duly executed by the parties, and 
judg^nt^* that the parties have' a interest in the decision of 

such question, and that the same is fit to be tried and de- 
cided, it may proceed to record and try the same, and deliver its finding or opinion 
thereon in the same manner as if the issue had been framed by the Court, and may, 
upon the finding or decision on such issue, give judgment for the sum so agreed on 
or so ascertained as aforesaid, or otherwise according to the terms of the agreement ; 
and upon the judgment which shall be so given, decree shall follow and may be exe- 
cuted in the same way as if the judgment had been pronounced in a contested suit. 


When the Suit may he disposed of at the first hearing. 

^ 144. If at the first hearing of a suit it shall appear that 

If the parties are not at , . ° ^ 

issue on any question of the parties are not at issue on any question of law or fact, 

law or fact. the Court may at once give judgment. 

145. When the parties ai’e at issue on some question ol' law or fact, and issues 
have been framed by the Court as hereinbefore provided, 
If the parties are at if the Court shall be satisfied that no further argument or 

or fact?^ queatious of law evidence than sucli as the parties or their pleaders can at 

once supply is required upon any such of the issues of law 


or fact as may be sufficient for the decision of the suit, the Court, ailer hearing such 

argument and evidence, may proceed to determine such 

Court, if satisfied, may igguy qi' issues, and if the finding thereon is sufficient fo„ 
determuie the issues and ^ ^ ^ ^ r 

give judgment. the decision, may pronounce judgment accordingly, whether 


the summons shall have been issued for the settlement of 

issues only or for the final disposal of the suit ; otherwise the Court shall postpone 

the fui'thcr hearing of the suit, and shall fix a day for the production of such further 

evidence or for such further argument as the case may 

Proviso where summons reemirc. Provided that, if the summons shall have been 
is for final disposal. ^ ^ ^ v i x 

issued for the final disposal of the suit, and either party 

shall fail without sufficient cause to produce the evidence on which he relies, the 

Court may at once give judgment. 


Of Adjournments. 

146. The Court may, if sufficient cause be shown, at any stage of the suit, grant 
time to the parties, or to either of them, and may from 
Court may grant time, adjourn the hearing of the suit ; and in all 

or adjourn to a future day. Court shall fix a day for the further hearing 

of the suit. Provided that in all such cases the party ap- 
plying for time shall pay the costs occasioned by sneU 
adjournment, unless the Court shall otherwise direct. 
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147. If, on any day to which the hearing of the suit may be adjourned, the parties 

or either of them shall not appear in person or by pleaderi 

co^“7 tS'^rties^irto ““y proceed to dispose of tlie suit in the manner 

appear on the day fixed. specified in Section 110, Section 111, or Section 114, as the 
case may be, or may make such other order as may appear 
to be just and proper in the circumstances of the case. 

148. If either party to a suit to whom time may have been granted shall fail to 

produce his proofs, or to cause the attendance of his wit- 
Coiirt to proceed to a ^ ^ i 

decision nolwithstanding nesses, or to perform any other act for which time may 

either party fail to produce allowed, the Court shall proceed to a decision of 

proofs or ’witnesses. . . f 

the suit on the record, notwithstanding such default. 


Of ' Summoning Witnesses. 

149. The parties or their pleaders may, at any time after the issue of the summons 

to the defendant, if the summons be for the final disposal 
issues have been recorded, if the 
summons to the defendant be for the settlement of issues 
only, obtain, on application to the Court, summonses to witnesses or other persons to 
attend either to give evidence or to produce documents, and in any such summons the 
names of any number of persons may be inserted. 

150. No stamp duty shall be leviable in respect of any application for the sum- 

mons of a witness or other person to attend either to give 
iJi^atioSaummrs.''’^' or to produce a document, anything contained in 

any Regulation or Act notwithstanding. 

151. The person applying for a summons shall pay into Court such a sum of 

_ i. -x money as shall appear to the Court to be reasonable, to 

to be paid before issue of defray the travelling and other expenses of each witness or 

summons. other person mentioned in the summons, in passing to 

and from the Court in which he may be requhed to attend, and for one day’s attend- 
ance. If the Court be a subordinate Court, regard shall be had, in fixing the scale 
Scale of expenses. expenses, to the rules (if any) established by the 

Tender of expenses to Court to which such Court shall be immediately subordi- 

■witness. nate. The sum so paid into Court shall be tendered to 

the witness or other person at the time of serving the summons, if it can be served 
personally. If it shall appear to the Court that the sum paid into Court on account 
of the travelling and other expenses of the witness or other 
person in passing to and from the Court is not sufiicient 
to cover such expenses, the Court may direct such further sum to be paid to the 
witness or other person as may appear to be necessary on that account, and, 
in case of default in payment, may order such sum to be levied by attachmeirt 
and sale of the goods of the person ordered to pay the same, or may discharge 


If sum be not euficlent. 
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the witness without requiring him to ^ve evidence. If it shall be necessary to 
detain the witness or other person summoned for a 

E™nBes if witness is longer period than one day, the CJourt may from time to 
time order the party at whose instance he was summoned te 
pay into Court such sum as may be sufficient to defray the expenses of his detention 
for such further period, and in default of such deposit being made, may order the 
witness to be discharged without requiring him to give evidence. 

152. Every summons for the attendance of a witness or other person shall 

specify the time and place at which he is required to attend, 
of ^nd^ce’to^be*'s^i- whether his attendance is required for the purpose 

fied in summons. of giving evidence or to produce a document, or for both 

purposes ; and any particular document which the witness 
or other person may be called on to produce shall be described in the summons with 
convenient certainty. * 

153. Any person, whether a party to a suit or not, may be summoned to produce 

a document, without being summoned to give evidence ; 
^ produce a person, summoned merely to produce a document, 

shall be deemed to liave complied with the summons, if he 
cause such document to be produced instead of attending personally to produce the 
same. 

Service of Summons 07 i a Witness, 

154. Every summons to a witness or other person shall be served by exhibiting 

the original, and delivering or tendering a copy ; and the 
mwTslia”? bT^erved.^^' service shall in all cases be made a sufficient time before the 

time specified in the summons for the attendance of the 
witness or other person to allow him a reasonable time for preparation, and for travel- 
ling to the place at which his attendance is required. 

155. Whenever it may be practicable, the service of the summons shall be upon 

„ , , , the person thereby requmed to attend, but when he cannot 

Service to be on the _ / , , . , ■. 

witness or a male member be found, the service may be made on any adult male mem- 

of his family. family residing with him. 

156. AVhen the person required to attend cannot be found, and there is no adult 
male member of his family on whom the summons can be 
served, the serving officer shall return the summons to the 
Court fr'om whence it issued, with an endorsement thereon 
that he has been unable to serve it. 

157. The serving officer shall, in all cases in which 
the summons has been served, endorse on the original sum* 
mons the time when and the manner in which it was 
served. 


When the summons can^ 
not be served it is to be 
returned to the Court 


Time and manner of 
service to be endorsed on 
the SQiiunons. 


£ 
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158. If the person required to attend be resident within the jurisdiction of any 

other Court than that in which the suit is pending, the 
witneTs who rc^des in'an- sum’uons shall be transmitted by the Court in wliich the 
suit is pending, to any Court having jurisdiction at the 
place where the witness resides by which it can be be most 
conveniently served ; and the Court to which the summons is sent shall, upon receipt 
thereof, deliver the same to the Nazir or other proper officer of such Court, 
to be served in the manner above directed ; and upon the return of the summons 
by the serving officer, it shall* be transmitted to the Court from whence it originally 
issued. 

159. If the summons for the attendance of any person, either to give evidence 

or to produce a document, cannot be served in cither of 

When a witness ab- the ways hereinbefore specified, the , Court, on being certi- 
bTaSched, fied thereof by the return of the serving officer, and upon 

proof that the evidence of such witness or the production 
of the document is material, and that the witness or other person absconds or keeps 
out of the way for the purpose of avoiding the service of the suinmo ns, may cause a 
proclamation requiring the attendance of such person to give evidence, or produce 
the document, at a time and place to be named therein, to be affixed in some conspi- 
cuous place upon his house or place of abode ; and if such person shall not attend at 
the time and place named in such proclamation, the Courl may, at the instance of the 
party on whose application the summons was issued, make an order for the attach- 
ment i)f the moveable and immoveable property of such person, to such amount as 
the Court shall deem reasonable, not being in excess of the amount of the costs of 
attachment and of any fine to which the person may be liable under the provisions 
of the following Section. 

160. If, on the attachment of the property, such witness or other person shall 

appear and satisfy the Court that he did not abscond 
c^'’wia*ttrwitoMron or keep out of the -way to avoid service of the summons, 
his appearance. and that he had not notice of the proclamation in time to 

attend at the time and place named therein, the Court 
shall direct that the property be released from attachment, and shall make such 
order in regard to the costs of the attachment as it shall deem fit. If such witness 
or other person shall not appear, or appearing shall fail to satisfy the Court that 
he did not abscond or keep out of the way to avoid service of the summons, and 
that he had not such a notice of the proclamation as aforesaid, it shall be lawful for 
the Court to order the property attached or any part thereof, to be sold for 
the purpose of satisfying all costs incurred in consequence of such attachment, 
together with the amount of any fine which the Court may impose upon such witness 
or other person under the provbions of any law for the time being in force for the 
punishment of a witness who may abscond or keep out of the way in order to avoid 
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the service of a summons. If the witness or other person shall pay into Court the 
costs and fine as aforesaid, the Court shall order the property to be released from 
attachment. 

Of the examination of Parties as Witnesses, 

A party to a suit appear- When a party to a suit appears in person at any 

ing in person may bo ex- hearing of the suit, he may be examined as a witness, 
behalf or on belialf of any either in liis own behalf or on behalf of any other party to 
other iiart}. ^ ^ party tliereto. 

162. If any party to a suit shall require to enforce the attendance of any other 

Special application to » witness, lie shall, by Iiimself or his plonder, 

be made for the examina- make a sjiccial application to the Court for an order requiring 

attendance of the party, and shall show, to the satisfac- 
tion of the Court, sufficient grounds in support of such 
application, otherwise a summons shall not be issued. 

163. The Court, if it think fit, may, before making such order, cause notice to be 

The Court may first pleader, fixing a day for such 

issue a notice to show jiarty to show cause why he should not attend and give 

. * evidence ; and may also, from time to time if necessary, 

for good and sufficient reason, enlarge the time tor such purpose. 

164. In support of the cause shown, the Court shall receive any declaration in 

writing of the party, on unstamped paper, if signed by 

Court shall receive a him and verified in the manner hereinbefore provided for 

]^t^f threause^ho^^ verification of plaints, and delivered into the Court 

by himself or his pleader. 

165. If no sufficient cause be shown on the day fixed, or upon any sul^sequent day 

to which the Court shall enlarge tlie time for that purpose. 

If no suflicicnt cause be the Court shall issue its order reijuiring the party to attend 
shown, summons to issue. . 

and give evidence. 

166. If tlie Court shall think it necessary for the ends of justice to examine any 

Court m iv of its own inspect any document in his posses- 

accord at aiiy time sum- sion or power, the Court may, of its own accord in any 
mon a witness. stage of the suit, cause such party to be summoned to 

attend as a witness to give evidence or to produce such document if in his possession 
or power on a day to be appointed in the summons, and may examine such party as a 
witness in open Court or may cause such party to be examined in such other manner 
as the Court may direct. 

Attendance of Witnesses^ and consequence of Non-attendance, 

167. Any person who shall be summoned to appear and give evidence in a suit 

shall be bound to attend at tbe time and place named in the 

Persons sammoned to 

give evidence most attend, summons for that purpose. 
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168. If any person, on whom any summons to giye evidence or produce a docu* 

ment shall have been served in either of the ways specified 
»ttodance*b^a witnS* Section 155, shall, without lawiul excuse, ful to comply 
with the summons, the Court may order such person to be 
apprehended and brought before the Court. If such person abscond or keep out of 
the way, so that he cannot be apprehended or brought before the Court, his property 
shall be liable to attachment and ftle in the manner and subject to the rules provided 
in Sections 159 and 160 with respect to a witness or other person on whom the service 
of a summons cannot be effected. 

169. If any witness, attending or being present in Court, shall, without lawful 

excuse, refuse to give evidence, or to produce any docu- 
to^vrevidwce ment in his custody or possession named in such summons 

as aforesaid, upon being requmed by the Court so to do, 
the Court may commit such witness to close custody for such reasonable time os it 
may deem proper, unless he shall, in the meantime, consent to give his evidence, or to 
produce the document. If, after the expiration of such time, the witness shall persist 
in his refusal, the Court may proceed to deal with him according to the provisions of any 
law for tlie time being in force for the punishment of persons refusing to give evidence. 

170. If any person, being a party to the suit, who shall be ordered to attend to 

, give evidence or produce a document, shall, without lawful 

Consequence of non- , 

attendance or refusal of a excuse, fail to comply with such order, or attending or 

evidiwice. being present in Court, shall, without lawful excuse, refuse 

to give evidence, or to produce any document in his 
custody or possession named in such summons as aforesaid upon being required by 
the Court so to do, the Court^may either pass judgment agrinst the party so failing 
or refusing, or make such other order in relation to the suit as the Court may deem 
proper in the circumstances of the case. 

171. Any person present in Court, whether a party to the suit or not, may be 

called upon by the Court to give evidence and to produce 

Any person present in _ ii... 

Court may be called upon any document then and there m his actual possession or 

in ins power, in the same manner and subject to the same 

rules as if he had been summoned to attend and give evi* 

denoe or to produce such document, and shall be liable to be dealt with by the Court, 

as a party or witness, as the case may be, would, under any of the preceding provisions 

be liable to be dealt with for any refusal to obey the order of the Court. 

fVhen and how Witnesses are to be examined. 

172. On the day appointed for the hearing of the suit, or on some other day to 

which the hearing may be adjourned, the evidence of the 

Witnsssa tobeexttmin- witnesses in attendance shall be taken orally in onen 
odattbsheaiiiiff ofths suit • v i x . ^ 

in open Court Court, in the presence and heanng, and under the personal 

direction and superintendence of the Judge. In cases in 
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which an appeal Ues to a higher tribunal, the evidence of each witness given upon 
such examination shall be taken down in writing, in the 
In what form evidence language in ordinary use in proceedings before the Court,^ 
able^caL^^*^ presence and under the personal direction and 

superintendence of the Judge, not ordinarily in the form of 
question and answer, but in that of a narrative, and, when completed, shall be read 
over in the presence of the Judge and of the witness, and also in the presence of the- 
parties to the suit, or their pleaders, or such of them as are in attendance, and shall, 
if necessary, be corrected, and shall be signed by the Judge. If the evidence be 
taken down in a different language from that in which it 
may require his deposition has been given, and the witness does not imderstand the 

interpreted to him, language in which it is taken down, the witness may re- 

quire his deposition as taken down in writing to be interpreted to him in the language 
in which it was given. Where all the parties to the suit 
takln in En^Uh ^ present, and the pleaders of such as are absent, consent to 

have such evidence as is given in English taken down in 
English, the Judge may so take it down in his own hand. It shall be in the discretion 
of the Court to take down, or cause to be taken down, any pai*ticular question and 
answer, if there shall appear any special reason for so do- 
tion^.**^^^'^^ ^ pleader shall require it. If any 

question put to a witness be objected to by either of the 
parties or their pleaders, and the Court shall allow the same to be put, the question 
and answer shall be taken down, and the objection, and the name of the party making 
it, shall be noticed in taking down the depositions, together with the decision of 
the Court upon the objection. The Court shall record 
remarks as it may think material respecting the de- 

be made by Jud^e as each meanor of the witness while under examination. In cases 
witness is exammed. --i . . ■■ . 

in which the evidence is not taken down in writing by the 

Judge himself, he shall be bound, as the examination of each witness proceeds, to 
make a memorandum of the substance of what such witness deposes, and such memo- 
randum shall be written and signed by the Judge with 
In what form evidence his own hand and shall accompany the record. In cases in 
which an appeal does not lie to a higher tribunal, it shall 
not be necessaiy to take down the depositions of the wit- 
nesses in writing at length ; but the J udge, as the examination of each witness pro- 
ceeds, shall make a memorandum of the substance of what such witoess deposes, and 
such memorandum shall be written and signed by the Judge with his own hand, 
and shall form part of the record. If the Judge shall be 
mSe'^a^e^oi^um S prevented from making a memorandum as above required,^ 

the avidence, reason of in- he shall record the reason of his inability to do so. and m 
ability to be recorded. ^ ivit.ii i . 

cases not appealable shall cause such memorandum to be 

made in writing from his dictation in open Court and shall sign the same, and iuoh' 
memorandum shall form part of the record. 
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173. If a witness be about to leave the jurisdiction of the Court, or other good 

^ sufficient cause can be shown to the satisfaction of the 

A witness may for suffi- 
cient cauao be examined Court why his examination should be taken immediately, 

immediately. competent to the Court, upon the application of 

either party or of the witness, at any time after the institution of the suit, to take the 
examination of ^uch witness forthwith, or on any day that may be fixed for that pur- 
pose, of which due notice shall he given to the parties if the day be fixed in their 

absence. The witness shall be examineil, and his deposition shall be taken down in 

writing, in the manner hereinbefore prescribed ; and the deposition so taken down 
may be read in evidence at any hearing of* the suit. 

174. All witnesses shall be examined upon oath or affirmation or otherwise 

: . , according to the provisions of the law for the time 

Witness to bo examined ,.. n • 

upon oath or according to being in force in relation to the examination of wit- 

the law for tlie time being. j^esses 


Of Commissio7is to exmnhic ahsovt TVit?tessrs mid make local inquiries, 

175. When the evidence of a witness is required who is resident at some place 


Cases in wdiich Court 
may issue a oommission 
to examine witnesses. 


distant more than a ^hundred miles from the place where 
the (Jourt is hehl, or who is unable from sickness or in- 
firmity to attend before the Court to be personally exa- 


mined, or is a person exempted by reason of rank or sex from personal appear- 
ance in Court ; the Court may, of its own motion, or on the application of any 
of the parties to the suit, or on the representation of the witness, order a commis- 
sion to issue for the examination of such witness on interrogatories or otherwise ; 
and may, by the same or any subsequent order, give all such directions for taking 


, such examinations as may aiipear reasonable and iust. 

When the witness re- ^ ... .... 

sides within the Court’s If the witness be resident within the jurisdiction of the 

jurisdiction. Court issuing the commission, the commission may be 

issued to any officer of the Court, or to any subordinate Court, or to any other 


When the witness re- 
sides beyond the Court’s 
jurisdiction, and not with- 
in the Supreme Court's 
jurisdiction, but within 
the jurisdiction of the 
Sudder Court. 


person or persons whom the Court issuing the commis- 
sion may think proper to appoint. If the witness be 
resident at some place which is beyond the jurisdiction o^ 
the Coui’t issuing the commission and not within the 
local jurisdiction of Her Majesty’s Supreme Court, but 
within the jurisdiction of the Sudder Court, the com- 


mission shall ordinarily be issued to the Court within whose jurisdiction the witness 
may reside, and which can most conveniently execute the same ; but, under spe- 
cial circumstances, the commission may be issued to any other person or persons 
whom the Court issuing the commission may think proper to appoint. 

176. If the witness be resident within the local jurisdiction of Her Majesty’s 
When the witness is Supreme Court, the commission shall ordinarily be issued 
within the local jurisdtc- to the Court of Small Causes held under Act IX. of 
tlon of th« Supreme Court more easy recovery of small debts and 
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demands in Calcutta^ Madrm^ and Bombay J, but may, under special circumstances, be 
directed to any person or persons whom the Court issuing the commission may think 
proper to appoint. 

177. When the evidence of a witness is required, who is resident at some place 
not within the jurisdiction of the Sudder Court or of Her 
Majesty’s Supreme Court, but within the British territories 
in India or within the territories of a native prince or 
state in alliance with the British Government, the Court, 
if it be satisfied that the evidence of such witness is neces- 
sary, may, of its own motion or on the representation of 
any of the parties to the suit, issue a commission for the 

examination of the witness ; provided that, if the suit be pending in any Court subor- 
dinate to the principal Civil Court of a District, such subordinate Court shall not 
issue the commission, but the principal Civil Court of the District may issue the 
commission on the application of the subordinate Court. 

178. When the evidence of a witness is required, who is resident at some place 
beyond tlie said territories and not within the territories 
of a native prince or state in alliance with tlie British 
Government, the Rudder Court, if the suit in wliicirihc 
evidence of the witness is required be pending in that Court, 
and the Court be satisfied that such evidence is necessary, 
may, of its own motion or on the application of any of the 

parties to the suit, issue a commission to examine the witness ; if the suit be not 
pending in the Rudder Court, that Court may issue the commission on the a])plieation 
of the Court in which tlie suit is pending. In all such cases, the commission may be 
issued to any person or persons whom the Rudder Court may think proper to nj)])oint. 

179. After the commission has been duly executed it shall be returned, together 

with the deposition of the witness who may have been 
turned Court^issS- examined thereunder, to tlie Court out of which the 

ing it with the depositions of commission issued, unless otherwise directed by the order 
the witnesses. ... . 

for issuing the commission ; in which case it shall be re- 
turned in terms of such order, and the commission and the return thereto and the 
deposition of the witness who may have been examined under such commission shall 
in all cases form part of the record of the suit. But no deposition taken under a 
commission shall be read in evidence without the consent 

When depositions may be party against whom the same may be offered, unless 

read in evidence. tjo 

it be proved that the deponent is beyond the jurisdiction 

of the Court, or dead, or unable from sickness or infirmity to attend to be personally 
examined, or distant, without collusion, more than a hundred miles from the place 
where the Court is held, or exempted by reason of rank or sex from personal appear- 
ance in Court, or unless the Coui’t shall, at its discretion, dispense with the proof of 
any of the above circumstances, or shall authorize the deposition of any witness 


When the witness is 
beyond the said territories 
and not within the ter- 
ritories of any native 
prince or state in alliance 
with the British Govern- 
ment. 


When the witness is not 
within the jurisdiction of 
the Sudder Court or the 
Supreme Court, but with- 
in the British territories 
or the territories of any 
native prince or state in 
alliance with the British 
Government. 
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being read in evidence, notwithstanding proof that the ^oses for taking such deposi- 
tion have ceased at the time orrea(hng the same. 

180. In any suit or other judicial proceeding in which the Court may deem 
a local investigation to be requisite or proper for the pur- 

Commission for local pose of elucidating the matters in dispute, or of ascer- 
nvestigations. . . , « ' n, ^ 

taming the amount of any mesne profits or damages, the 

Court may issue a commission to an oflScer of the Court appointed to execute such 

commissions, or, if there be no such officer, to any suitable person, directing him to 

make such investigation and4o report thereon to the Court. In all such cases, unless 

otherwise directed by the order of appointment, the commissioner shall have power to 

examine any witnesses who may be produced to him by the parties or aay of them, 

the parties themselves, and any other persons whom he may think proper to call upon 

to give evidence in the matters referred to him ; and also to call for and examine do- 


cuments and other papers relevant to the subject of enquiry ; and persons not at- 
tending on the requisition of the commissioner, or refusing to give their testimony, 
or to produce any documents or other papers, shall be subject to the like disadvantages, 
penalties, and punishments, by order of the Court on the report of the commis- 
sioner, as they would incur for the same offences in suits tried before the Court. 
The commissioner, after such local inspection as he may deem necessary and after 
reducing to writing, in the manner hereinbefore prescribed for taking the depositions 
of witnesses in the presence of the J udge, the depositions taken by him, shall return 
the depositions, together with his report in writing, subscribed with his name, to the 
Court. The report and depositions shall be taken as 
tiona^o^^^^taken as^^evi- evidence in the suit and shall form part of the record; but 

dence in the suit. Coin- it shall be competent to the Court, or to the parties to 

mined in person. ^he suit, or any of them, with the permission of the Court, 

to examine the commissioner personally in open Court 
touching any of the matters referred to him or mentioned in his report, or the 
manner in which he may have conducted the investigation. 

181. In any suit or other judicial proceeding in which an investigation or adjust- 
ment of accounts may be necessary, it shall be lawful for the 
Court to appoint such officer or other person as aforesiud 
and adjust accounts. to be a commissioner for the purpose of making such 

investigation or adjustment, and to direct that the parties 
or their attorneys or pleaders shall attend upon the commissioner during such 
investigation or adjustment. In all such cases, the Court shall furnish the commis- 
^oner with such part of the proceedings and such detailed instructions as may appear 
necessary for his information and guidance ; and the instructions shall distinctly 
spedify whether the commissioner is merely to transmit the proceedings which he may 
hold on the enquiry or also to report his own opinion on the point referred for his 
investigation. The proceedings of the commissioner shall be received in evidence 
in the case, unless the Court may have reason to be dissatisfied with them, in which 
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case the Court shall make |uch further enquiry as may be requisite, and shall pass 
such ultimate judgment or order as may appear to it to be right and proper in the 
circumstances of the case. 

182. Whenever a commission is issued either for taking evidence or for a local 
investigation or an investigation into accounts, the Court, 
Sion to be paid into Court, l>«ore issuing the commission, may order such sum as may 
before issue thereof. be thought reasonable for the expenses of the commission 

. to be paid into Court by the party at whose instance or for 

whose benefit the commission is issued. 


Of Judgment and* Decree, 

183. When the exhibits have been perused, the witnesses examined, and the 

parties heard in fperson or by their respective pleaders, 
be^^^oun^?*'^*^^ Court shall pronounce its judgment. The judgment 

shall be pronounced in open Court either immediately or 
on some future day, of which due notice shall bo given to the parties or their pleaders. 

184. The judgment shall be written In the vernacular language of the Judge. 
Provided that, if the vernacular language of the Judge be not 
Eiiglisli, and the Judge be sufficiently conversant with the 
English language to be able to write a clear and intelligible 
decision in that language, and prefer to write his judgment 

in it, the judgment may be written in English. 

185. The judgment shall contain the point or points for determination, the de- 

cision thereupon, and the reasons for the decision, and shall 
be dated and signed by thc^ Judge in Court at the 

time of pronouncing it. Whenever the juogment is written 
in any other language than that which is in ordinary use 
in the Court, the judgment shall be translated into the lan- 
guage ill ordinary use in the Court, and the translation 
shall also be signed by the Judge. 

186. In all suits in wliich issues have been framed, the Court shall state its finding 

Court to state its deci- decision on each separate issue, unless the finding 

sion on each issue. upon any one or more of the issues be sufficient for the 

Proviso. decision of the suit. 

187. The judgment shall in all cases direct by whom the costs of each party are 

to be paid, whether by himself or by another party, and 
whether in whole or in what part or proportion ; and the 
Court shall have full power to award and apportion costs 
in any manner it may deem proper. 

188. Under the denomination of costs are included the whole of the expenses 

necessarily incurred by either party on account of the scut, \ 

JFfhat is inriuded under and in enforcing the decree passed therein, such as the 
dmcMBfiififttiffli OK coots* i* • 

expense of stamps, of summoning 


Judgment to be written 
in the vernaoular language 
of the Judge. 

Proviso. 


Judgment what to con 
tain. 


Judgment to be trans- 
lated. 


the defendants end 
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witnesjiefl, and of other processes, or of procuring copies of documents, fees of plead* 
ers, charges of witnesses, and expenses of commissioners either in taking evidence or 
in local investigations or in investigations into accounts. 

189. The decree shall bear date the day on which the judgment was passed. 

It shall contain the number of the suit, the names and 
descriptions of the parties, and particulars of the claim, 
as stated in the register of the suit, and shall specify clearly the relief 
granted or other determination of the suit. It shall also state the amount of costs 
incurred in the suit and by what parties and in what proportions they are to 
be paid, and shall be signed by the Judge and sealed with the seal of the 
Court. 

190. When the suit is for land or other immoveable 
property with specified boundaries, if the decree be fop 
the recovery of a portion only of such property, it shall 
specify the boundaries of the land or property adjudged. 
When the suit is for moveable property, if the decree be for the de- 
livery of such property, it shall also state the amount 
of m^vwbl^property,^^^ money to be paid as an alternative if delivery cannot be 
had. 

192. When the suit is for .damages for breach of contract, if it appear that the 
defendant is able to perform the contract, the Court with 
the consent of the plaintiff may decree the specific per- 
formance of the contract within a time to be fixed by the 
Court, and in euch case shall award an amount of damages to be paid as an alter- 
native if the conffiact is not performed. 


Decree for the recovery 
of a portion of immoveable 
property. 


191. 


Decree for damages for 
breach of contract. 


In suits for money, de- 
cree may order certain 
interest to be paid on the 
principal sum a^udged. 


Pajunent by instalments. 


* 193. [When the suit is for a sum of money due to the 

E lcuntiff, the Court may in the decree order interest to 
e paid on the principal sum adjudged fri>m the date of 
suit to the date of payment at such rate as the Court may 
think proper.] 

* Repealed by Act XXIII, of 1861. 

194. In all decrees for the payment of money, the 
Court may for any sufficient reason order that the amount 
shall be paid by instalments with or without interest. 

195. If the defendant shall have been allowed to set-off any demand against 
the claim of the pliuntifi^ the decree shall state what 
If set-off be allowed. amount is due to the phuntif^ and what amount (if any) 
is due to the defendant, and shall be fi)r the recovery of 
any sum which shall appear to be due to either party. The decree of the Court 
with respect to any sum awarded to the defimdant shall 
have the same effect and be subject to the same rules as 
if such sum bad been di^ed by the defendant in a s^arate suit against the 
{daintiff. 


Effect of doens. 
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196< When the suit is for land or other property paying rent, the Court may 

provide in the decree for the paymemt of mesne profits or 

Cotrt'^y“ property from the date of the 

vide in the decree for pay- suit until the date of delivery of possession to the decree* 
ment of mesne profits with , , , -xi. • x ^ x i. x xt. , 

interest. holder, with interest thereupon at such rate as the Court 

may think proper. 

197. When the suit is for land and for mesne profits which have accrued thereon 

during a period prior to the date of suit, and the amount 

onSmit of^^esim ^^^Ss profits is disputed, the Court may either determine 

prior to passing decree or the amount prior to phasing a decree for the land, or may 
may reserve enquiry. , , , 

pass a decree for the land and reserve the enquiry into the 

amount of mesne profits for the execution of the decree according as may appear 

most convement. 


198. Certified copies of the decree and judgment shall be furnished to the parties 


Certified copies of the 
decree and judgment to 
be furnished. 


or their pleaders on application to the Court, and on the 
production of the necessary stamps where stamps are 
required by any law for the time being in force. The 


application may be made either orally or by writing on unstamped paper. 


CHAPTER IV. 


EXECUTIOK OP DECREES. 

199. If the decree be for land or other immoveable 
pr^rt^ immoveable property, the same shall be delivered over to the party to 
. whom it shall have been adjudged. 

200. If the decree be for any specific moveable, or for the specific performance 

Decree for moveable of ““y contract, or for the performance of any other 

property, performance of particular act, it shall be enforced by the seizure, if practic- 
contract, or alternative. * 

able, of the specific moveable and the delivery thereof to the 
party to whom it shall have been adjudged, or by imprisonment of the party against 
whom the decree is made, or by attaching his property and keeping the same under 
attachment until further order of the Court, or by both imprisonment and attachment if 
necessary; or if alternative damages be awarded, by levying such damages in 
the mode hereinafter provided for the execution of a decree for money* 

201. If the decree be for money, it shall be enforced by the imprisonment of the” 
party against whom the decree is made, or by the attach* 
ment and sale of his property, or by both, if necessaiy ; and 

if Such party be other than a defendant, the decree may be enforced against him in 
the same manner as a decree may he enforced under the provisions of this Chapter 
against a defendant. When the decree is agamst Government or against any officer 
acting on behalf of Oovemment, if the office whose duty it is to satisfy the decree 


Decree for money. 
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neglect or refuse to satisfy the same, the Court shall report the case through the Sudder 
Court for the orders of Government, and execution shall not issue on the decree 
unless the same shall remain imsatisded for the space of three months from the date 
of such report. 

202. IT the decree be for the execution of a conveyance or for the endorsement 

of a negotiable instrument, and the party ordered to exe- 
conveyances, or endorse- endorse such conveyance or negotiable instrument 

mont of negotiable m- neglect or refuse so to do, any party interested in 

having the same executed or endorsed may prepare a con- 
veyance or endorsement of the instrument in accordance with the terms of the dec ree, 
and tender the same to the Court, for execution upon the proper stamp (if any is re- 
quired l)y the law), and the signature thereof by the Judge shall have the same effect 
as the execution or endorsement thereof by the party ordered to execute. 

203. If the decree be against a party as tlie representative of a deceased person, 


Decroci against roproseii- 
tatives of deceased per- 
sons. 


and such decree be for money to be paid out of the pro- 
perty of the deceased person, it may be executed by the 
attachment and sale of any such property, or, if no such 


property cun be found, and the defendant fail to satisfy the Court that he has duly 
applied such property of the deceased as shall be proved to have come into Lis pos- 
session, the decree may be executed against the defendant to the extent of the 
property not duly applied by him, in the same manner as if the decree had been 
against the defendant personally. 

204. Whenever a person lias become liable as securhy for the performance of a 

decree or of any part thereof, the decree may be executed 

Decree against suretjcs. , , i . i -i i i j 

against such person to the extent to which he has rendered 

himself liable, in tlie same manner as a decree may be enforced against a defendant. 

20t5, The following property is liable to attachment and sale in execution of a 
decree, namely, lands, houses, goods, money, banknotes, 

What proporty liable to cbeiiues, bills of exchange, promissory notes, Government 
attnehmeut and sale m , ^ 

execution of a decree. securities, bonds, or other securities for money, debts, shares 

in tlic ca])ital orjoiiit- stock of any railway, banking, or other 
public company or corporation, and all other property whatsoever, moveable or 
immoveable, belonging to the defendant, and whether the same be held in his own 
name or by another person in trust for him, or on his behalf. 

206. All monies payable under a decree shall be paid into the Court whose 

Payment of monies un- is to execute the decree, unless such Court or the 

der decrees, &c. Court which passed the decree shall otherwise direct. No 

adjustment of a decree in part or in whole shall be recognized by the Court unless 
Adjustment of decree adjustment be made through the Court or be certified 

through the to the Court by the person in whose favor the decree 
has been made or to whom it has been transferred. 
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Application for Execution. 

207. 'When any party in whose favor a decree has been made is desirous of enforc- 

ing the same, he shall apply to the Court whose duty it 
tion^^*to^ execute the decree either in person or through his 

pleader in the suit or some other pleader duly appointed 
to act for him in that behalf. If there be two or more decrceholders, one or more of 
them may make the application, if the Court shall sufficient cause for allowing him or 
them to make such application ; and the Court shall in such ease pass such order as 
it may deem necessary for protecting the interests of the other decreeliolders. 

208. If a decree shall be transferred by assignment or by operation of law from 
the original decrceholder to any other person, application 
for the execution of the decree may be made by the per- 
son to whom it shall have been so transferred or his plead- 
er ; and if the Court shall Ihink proper to grant such 
ap])Iication, tlie decree may be executed in the same man- 
ner as if the application were made ])y the original decreeholdcr. 

209. If there be cross-decrees between the same parties l‘or tlie payment of money, 
execution bhall be taken out by that i)arty only who shall 
have obtained a decree for the larger sum, and for so much 

only as shall remain after deducting the smaller sum, and satistaction for tlie smaller 
sum shall be entered on the decree for the larger sum as well as salisliiction on the 
decree lor the smaller sum, and if both sums shall be C(iuul, satisiaetion shall ])e en- 
tered uj)on both decrees. 

The above rules shall apply to decrees sent to a Court lor execution as well as to 
decrees in the same Court. 


Application by whom to 
be nuulo if decree be trans- 
ferred from original de- 
cree-holder to another 
person. 


Cross-decrees. 


Whenever a suit shall be pending in any Court against tlie holder of a decree of such 
Court, by the person or persons against whom the decree was jiasscd, the Ct)urt may, 
if it appear just and reasonable to do so, stay execution on the decree either absolutely 
or on such terms as it may think just, until a decree shall be passed in tlie pending suit. 

210. If any person against whom a decree has been made shall die before exe- 
cution has been fully had thereon, apjdication for execu- 
tion thereof may be made against the legal representative 
or the estate of the j^erson so dying as aforesaid ; and if 
the Court shall think proper to grant such application, the 
decree may be executed accordingly. 

211. If the decree be ordered to be executed against the legal representative, 

Decree how to be execu- executed in the manner provided in Section 

ted against leg^ repre- 203 for the execution of a decree for money to be paid 
•entative. 

out of the property of a deceased person, 

212. The application for execution of a decree shall be in writing, and shall con- 

^ ^ • tain in a tabular form the following particulars, namely. 

Form of apphcation for , , « , . , « , . , 

execution of a decree. the number of the suit, the names of the parties, the date 

of the decree, whether any appeal has been preferred from 


♦ If the person against 
whom a decree is made 
shall die before execution, 
application may be made 
against his legal represent- 
ative or estate. 
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the decree, and whether anj and what adjustment of the matter in dispute has be^ 
made between the parties subsequently to the decree ; the amount of the debt or 
damages due upon it, or other relief granted by decree ; the amount of costs, if any 
were awarded ; the name of the person against whom the enforcement of the 
decree is sought { and the mode in which the assistance of the Court is required 
whether by the delivery of property specifically decreed, the arrest and imprisonment 
of the person named, or attachment of his property, or otherwise as the case may be. 
213. When the application is for an attachment of any land or other immove- 

. , able property belonging to the defendant, it shall be ac- 
Further prticulara ^ ^ ^ x r * r u 4. 

when the application is companied With an inventory or list of such property con- 

mo^aWe^ro^rty taining such a description of the property as may be sufli- 

cient to identify it, together with a specification of the 

defendant's share or interest therein, to the best of the applicant's belief, and so far as 

he has been able to ascertain the some. And where the property is an estate paying 


revenue to Government, or any portion of such estate, the application for an attach- 
ment shall be accompanied with an authenticated extract from the register of the Col- 
lector's oflGice, specifying the revenue of such estate, and the names, and (where regis- 


tered) the shares of the registered proprietors. 

214. Where the application is for an attachment of the defendant's moveable 


The application for an 
attachment of moveable 
property may be geneijal, 
or may be accompanied 
with an inventory of the 
property to bo attached. 


property or any part thereof, it may be accompanied with 
an inventory or list of the property to be attached, con- 
taining a reasonably accurate description thereof ; or the 
applicant may apply for a general attachment of the defend- 
ant's moveable property, wheresoever the same can be 


found, to the amount of the judgment and costs. 

* 215. [The Court, on receiving any application for execution of a decree, containing 
nn particulars above mentioned, or such of them as may be 

the application. ^ applicable to the case, shall cause the same to be compared 

* with the original decree contained in the record of the suit, 

and if they shall be found to correspond therewith, shall enter a note of the application 
and the date on which it was made in the register of the suit. If the particulars shall 
not be found to correspond with the original decree, the Court shall either return the 
application for correction to the person making it, or shall, with the consent of such 
person, cause the necessary correction to be made. If the application be admitted, ' 
the Court rfiall order execution of the decree according to the nature of the 
application.] 

Repealed hy Act XXIII. of 1861 . 


Measures required in certain cases preliminary to the issue of the Warrant, 
216. If an interval of more than one year shall have elapsed between the date 
of the decree and the application for its execution, or 
nc^e^t^rtioiToMis^hy enforcement of the decree be applied for against 

representative of an original party to the 
suit, the Court shall issue notice to the party against 
whom execution may be applied lor, requiring him to show cause, within a Hmited 


period to be fixed by the Court, why the decree should not be executed against 
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Procedure after issue of 
notice. 


him. Provided that no such notice shall be necessary in consequence of an interval 
of more than one year having elapsed between the date 
of the decree and the application for execution, if the 
application be made within one year from the date of the last order passed on any 
previous application for execution ; and provided further that no such notice shall 
be necessary in consequence of the application being against an heir or representa- 
tive, if upon a previous application for execution against the same person, the Court 
shall have ordered execution to issue against him. 

217. When such notice is issued, if the party shall not attend in person or by a 

pleader, or shall not show sufficient cause to the satisfac- 
Court why the decree should not be forthwith 
executed, the Court shall order it to be executed accord- 
ingly. If the party shall attend in person or by a pleader, and shall offer any objec- 
tion to the enforcement of the decree, the Court shall pass such order as in the cir- 
cumstances of the case may appear to be just and proper. 

218. Where the application is for a general attachment of the moveable property 

, of the defendant, it shall be competent to the Court, if it 
attachment of moveable shall think proper, before issuing an oi-der for such attach- 
property. mentf to require the applicant to give security to the satis- 

fection of the Court, in such sum as may be considered adequate, for any injury that 
may be occasioned by the attachment of property belonging to any other person than 
the defendant. 

219. Before granting the order for a general attachment or at the instance of the 

plaintiff at any time after judgment and before comply 
execution of the decree, the Court ma 7 summon the person 
enquiries as to the proper- sg^nst whom the application is made and examine him as 

t 7 to be attached. ^ property liable to be seized in satisfaction of the 

judgment. The Court may also, of its own motion, or at the instance of any person 
interested in the enquiry, summon any other person whom it may think necessary and 
o^.n,inP him in respect to such property, and may require the person summoned to 
produce all deeds and documents in his possession or power relating to such property. 

220. In all cases in which a summons may be issued for the attendance of a party 

to suit or any other person at any time after judgment, the 

Buies rales applicable to the summoning and examination of par- 

ation of parties and wit- ,je6 and witnesses after issues recorded, shall apply to the 

nosses after judgment witnesses so summoned. 


Rules applicable to the 
fiummouing and examin- 
ation of parties and wit- 
nesses after judgment. 


Issue of the Warrant. 

221. When all necessary preliminary measures have been taken, where any such 
are required, the Court, unless it see cause to the contraiy, 
Warrant when to issue. shall issue the proper warrants for the execution of the 
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222. Every warrant for tlie execution of a decree shall bear the date of the day 

, , , « . on which it is issued, and shall be signed by the Judge and 

Latest day of execution , 

to be written in warrant sealed with the seal of the Court, and delivered to the Nazir 

“be ^ «P®- 

cificd in the warrant on or before which it must be executed, 

and the Nazir or otlicr proper officer shall endorse upon the warrant the day and the 
manner in which it was executed, or, if it was not executed, the reason why it was not 
executed, and shall return it with such endorsement to the Court from which it issued. 

Of the Execution of Decrees for Immoveable Property, 

223. If the decree be for a house, land, or other immoveable property in the 

occupancy of a defendant or some person on his behalf, or 

How im moveable pro- Qf gome person claiming under a title created by the de- 
perty la to be delivered , * ni -i 

when in the opcnimnoy of iendant subsequently to the institution of the suit, the 

person unto lilni.^^ Court shall order delivery thereof to be nfhdc by putting 

the parly to whom the house, land, or other immoveable 

property may have been adjudged, or any person whom he may appoint to receive 

delivery on his behalf, in possession thereof, and, if need be, by removing any person 

who may refuse to vacate the same. 

224. If the decree be for land or other immoveable property in the occupancy of 

„ . . , , , , ryots or other iiersons entitled to occupy the same, the 

How It IS to be delivered ^ , 

when in the occupaney of Court shall order delivery thereof to be made by affixing a 

copy of the warrant in some conspicuous place on the land 

or other immoveable property, and proclami ng to the occupants of the property by 

Efeat of drum, or in such other mode as may be customary, at some convenient place 

or places, the substance of the decree in regard to thc'property. 

225. If the decree be for the division of an estate or for the separate possession 

, of a shai'c of an undivided estate paying revenue to 

Division of estate or ..... i o . „ 

separation of share how to Government, the division of the estate or the sepai’ation of 

be made. share shall be made by the Collector under the orders 

of the Court according to the rules in force for the partition of an estate paying 

revenue to Government. 

226. If in the execution of a decree for land or other immoveable property, the 

officer executing the same shall be resisted or obstructed 
of decree for immoveable by any person, the person m whose favor such decree was 
property. made may apply to the Court at any time within one month 

from the time of such resistance or obstruction. The Court shall fix a day for 
investigating the complaint and shall summon the party against whom the complaint 
is made to answer the same. 

227. If it shall appear to the satisfaction of the Court that the obstruction or 

Obstruction by defend- resistance was occasioned by the defendant or by some 

•ant person at his instigation on the ground that the land or 
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other immoveable property is not included in the decree, or on any other ground, 
the Court shall enquire into the matter of the complaint and pass such order as may 
be proper under the circumstances of the case. 

228. If the Court shall be satisfied, after such investigation of the facts of the 

^ , case as it may deem proper, that the resistance or obstruc- 

How defendant may be . r r » t 

dealt with, if he persists in tion complained of was without any just cause, and that 

obstructing the complain- complainant is still resisted or obstructed in obtaining 

efiectual possession of the property adjudged to him by the 
decree by the defendant or some person at his instigation, the Court may, at the 
instance of the plaintiff, and without prejudice to any proceedings to which such 
defendant or other person may be liable under any law for the time being in force for 
the punishment of such resistance or obstruction, commit the defendant or such other 
person to close custody for such period not exceeding thirty days as may be uecessaiy 
to prevent the continuance of such obstmction or resistance. 

229. If it vshnll appear to the satisfaction of the Court that the resistance or 

obstruction to the execution of the decree has been occa- 

other than claiming 

the defendant. hoaa fide to be in possession of tbe property on bis own 

account or on account of some other person than the 
defendant, the claim shall be numbered and registered as a suit between the decree- 
holder as plaintiff and the claimant as defendant, and the Court shall, without pre- 
judice to any proceedings to which the claimant may be liable under any law for the 
time being in force for the punishment of such resistance or obstruction, proceed to 
investigat-o the claim in the same manner and with the like power as if a suit for 
the property had been instituted by the decreebolder against the claimant under 
the provisions of this Act, and shall pass such order for staying execution of the 
decree, or executing the same, as it may deem proper in the circumstances of the 
case. 

230. If any person other than the defendant shall be dispossessed of any land or 

other immoveable property in execution of a decree, and 
Procedure in certain cases , , i /. i . ... 

if person dispossessed of such person shall dispute the right of the decreeholder to 

pute^t^^rigEt^of^d^we- dispossess him of such property under the decree on the 

holder to be put into pos- ground that the property was bona fide in his possession 
session of such property, , . , . « ,, 

on his own account or on account of some other person 

than the defendant, and that it was not included in the decree, or, if included in the 
decree, that he was not a party to the suit in which the decree was passed, he may 
apply to the Court wHhin one month from the date of such dispossession ; and ijf, 
after examining the applicant, it shall appear to the Court that there is probable 
cause for making the application, the application shall be numbered and registered as 
a suit between the applicant as plaintiff and the decreeholder as defendant, and the 
Court shall proceed to investigate the matter in dispute in the same manner and with 
the like powers as if a suit for the property had been instituted by the applicant^ 
against the decreeholder. 
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281. The decision passed by the Court under either of the last two Sections shall 
•be of the same force as a decree in an ordinary suit, and 
undCT^larttwo^on?. subject to appeal under the rules applicable to 

appeals from decrees ; and no fresh suit shall be enter- 
tained in any Court between the same party or parties claiming under them in re- 
spect of the same cause of action. 

Of the Execution of Decrees for Money by Attachment of Property^ 

232. If the decree bo for money, and the amount thereof is to be levied from the 

^ property of the person a^jainst whom the same may have 

Attacliiiient of property v , 

in execution of decree for been pronounced, the Court shall cause the property to be 

attached in the manner following. 

233. Where the property shall consist of goods, chattels, or other moveable pro- 

perty in the possession of the defendant, the attachment 
of^^yeahle^^propcr^^^ shall be made by actual seizure, and the Nazir or other 

possession of defendant. officer shall keep the same in his own custody, or in the 

custody of his subordinates, and shall be responsible for the due custody thereof. 

* 234. Where the property shall consist of goods, chattels, or other moveable pro- 
perty to which the defendant is entitled subject to a lien 
Attachment liy prohibi- or right of some other person to the immediate possession 

^opor^y to whicirdefeiid- thereof, the attachment shall be made by a written order 

ant is entitled subject to a prohibiting the person in possession from giving over the 

property to the defendant. 

235. AVhere the property shall consist of lands, houses, or other immoveable pro- 

perty, the attachment shall be made by a written order 
■ toiy^ordcr'^o? hmuoveable * prohibiting the defendant from alienating the property by 
property. qj, other way, and all persons from receiv- 

ing the some by purchase, gift, or otherwise. 

236. Where the property shall consist of debts not being negotiable instruments, 

or of shares in any railway, banking, or other public com- 

Attachmen^by jjrohibi- pany or corporation, the attachment shall be made by a 

beSg^*^iiegotiable^ instru- written order prohibiting the creditor from receiving the 

xnente, and of shares in debts, and the debtor from making payment thereof to any 

pubhc companies, &c. ’ .i , « T i 

person whomsoever, until the further order of the Court, or 

prohibiting the person in whose name the shares may be standing from making any 

transfer of the shares or receiving payment of any dividends thereof; and the Manager, 

Secretary, or other pixiper officer of the company or corporation from permitting 

any such transfer or making any such payment, until such further order. 

237. Where the property shall consist of money, or of any security, in deposit in 

Attachment by notice of Justice or in the hands of any officer of 

money or securities in de- Government, which is or may become payable to the 
posit in a Court of Justice 

or with a Government defendant or on his behalf the attachment shall be made 
by a notice to such Court or officer, requestixig that the 


Attachment by prohibi- 
tory order of debts not 
being negotiable instru- 
ments, and of shares in 
public companies, &c. 
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monej or security may be held subject to the further order of the Court by which 
Proviso notice may be issued. Provided that, if such money or 

security is in deposit in any Court of Justice, any question 
of title or priority which may arise between the decreeholder and any other person, 
not being the defendant, claiming to be interested in such money or security by 
virtue of any assignment, attachment, or otherwise, shall be determined by the 
Couit in wliich such money or security is in deposit. 

238. Where the property shall consist of a negotiable instrument, the attachment 

shall be made by actual seizure, and the Nazir or other 
bl^histni™^^i\s^by°efz^^^ officer shall bring the same into Court, and such instru- 
ment shall be. held subject to the further orders of 
the Court. 

239. In the case of goods, chattels, or other moveable property not in the 

possession of the defendant, the written order shall be fixed 
'VVlion the attacliniont is . . ^ i i i 

by prohibitory order, how some conspicuous part of the Court-house, and a 

order shall be delivered or sent registered by 
post to the person in possession of the property. In the 
case of lands, houses, or o^her immoveable property, the written order sbiill be read 
aloud at some place on or adjacent to such lands, houses, or other jiroperty, and 
shall be fixed up in some conspicuous part of the Court-house; and wbou tlie 
property is land, or any interest in land, the written order sliull also be fixetl up in 
the office of the Collector of the zilluh in wliich tlie laud may be situated. In the 
case of delits, the written order sliall be fixed iqi in some eons])ieuous part of the 
Court-liouse, and copies of the written order shall be delivered or sent registered by 
post to each individual debtor. And in the case of shares in the capital or joint- 
stock of any railway, banking, or other public company or corporation, tlie wi itten 
order shall in like manner bo fixed up in some conspicuous jiart of tlie Court-liouse, 
and a copy of the order sliall lie delivered or sent registered liy post to the IVIanager, 
Secretary, or other proper officer of the company or corporation. 

240. After any attachment shall have been made by actual seizure, or by written 

order as aforesaid, and in the case of an attachment by 
Any private abenation , i i , , , . . 

of property after attach written order after it shall have been duly intimated and 

ment to be void. made known in manner aforesaid, any private alienation of 

the property attached, whether by sale, gift, or otherwise, and any payment of the 

debt or debts or dividends or shares to the defendant during the continuance of the 

attachment, shall be null and void. 

241 . In every case in which a debtor shall be prohibited from making payment 

Payment by a debtor ^ creditor, he may pay the amount into 

who has been prohibited Court, and such payment shall have the same effect aa 
SfcrSi^^ payment to ^ tijg p^^ty entitled to receive the debt. 
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242. In all cases of attachment under the preceding Sections, it shall be compe-^ 
The Court may direct Court, at any time during the attachment, to 


money or bank-notes to be 
paid to the plaintifT ; 


property al 
its of debts ( 


tached consists ot debts or 
immoveable property, i 
manager may oe appoint 
cd. 


direct that any part of the property so attached as shall 
consist of money or bank-notes, or a sufficient part 
thereof, shall be paid over to the party applying for execution of the decree; 

or other attached property O'" “®y 

to be sold, and proceeds to consist of money or bank-notes, so far as may be necessary 

be paid to him, satisfaction of the decree, shall be sold, and that 

the money which may be realized by such sale, or a sufficient part thereof, shall be 
paid to such party. 

243. When the property attached shall consist of debts due to the party who 

may be answerable for the amount of the decree, or of any 

lands, houses, or other immoveable property, it shall be 

competent to the Court to appoint a manager of the said 

property, with power to sue for the debts, and to collect 

the rents or other receipts and profits of the land or other 

immoveable property, and to execute such deeds or instruments in wi’iting as may be 

necessary for tlie purpose, and to pay and apply such tents, profits, or receipts 

towards the payment of the amount of decree, and costs ; or when the property 

attached shall consist of land, if the judgment debtor can 

of ^aSd ^ that satisfy the Court that there is reasonable ground to believe 

amount of judgment may that the amount of the judgment may be raised by the 
be rawed by mortgage, Ac. « , , , , , . . , , 

mortgage of the land, or by letting it on lease, or by dispos- 

ing by private sale of a portion of the land or of any other property belonging to 

the judgment debtor, it shall be competent to the Court, on the application of the 

judgment debtor, to postpone tlie sale for such period as it may think proper to 

enable the judgment debtor to raise the amount. In any 

acwun^^^ render case in which a manager shall be appointed under this 

Section, such manager shall be bound to render due and 

proper accounts of his receipts and disbursements from time to time as the Court 

may direct. 

244. When in any District, where land paying revenue to Government is ordina* 

^ rily sold by the Collector, as provided in Section 248, the 

When Court may autho- ^ 

rise Collectors to stay pub- property attached shall consist of any such land, or of a 

lie sale of land. share in any such land, if the Collector shall represent ta 

the Court that the public sale of the land or share is objectionable, and. that 

ftatisfkction of the decree may be made within a reasonable period by a tern* 

'porary alienation of the land or share, the Court may authorize the Collector 

on security for the amount of the decree or for the value of 

such land or share being given, to make provision for such 


Oa saouiify being given. 
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satisfaction in the manner recommended by the Collector, instead of proceeding to a 
public sale of the land or share. 

2^. If the amount decreed with costa and all charges and expenses which may' 

Order for withdrawal incurred by the attachment be paid into Court, or if 
of attachment after satis- satisfaction of the decree be otherwise made, an order shall 
faction of the decree. issued for tLe withdrawal of the attachment ; and if the 

defendant shall desire it and shall deposit in Court a sum sufficient to cover the 
expense, the order shall be proclaimed or intimated in the same manner as herein- 
before prescribed for the proclamation or intimation of the attachment ; and such 
steps shall be taken as may be necessary for staying fui*tlier proceedings in execution 
of the decree. 


Of Claims to Attacked Property, 

246. In the event of any claim being preferred to, or objection offered against, the 

sale of lands or any other immoveable or moveable property 
may Lave been attached in execution of a de,:ree or 
proi^rty are to be mvesti- under any order for attachment passed before judgment, as 
not liable to be sold in execution of a decree against the 
defendant, the Court shall, subject to 'the pi*oviso contained in the next succeeding 
Section, proceed to investigate the same with the like powers as if the claimant had 
been originally made a defendant to the suit, and also with such powers as regai'ds 
the summoning of the original defendant as are contained in Section 220. And if it 
shall appear to the satisfaction of the Court that the land or other immoveable or 
moveable property was not in the possession of the party against whom execution is 
sought, or of some other person in trust for him, or in the occupancy of ryots or culti- 
vators or other persons paying rent to him at the time when the property was attached, or 
that, being in the possession of the party himself at such time, it was so in his posses- 
sion not on his own account or as his own property, but on account of or in trust for 
some other person, the Court shall pass an order for releasing the said property from 
attachment. But if it shall appear to the satisfaction of the Court that the land or 
other immoveable or moveable property was in possession of the party against whom 
execution is sought, as his own property, and not on account of any other person, or 
was in the possession of some other person in trust for him, or in the occi^ancy of 
ryots or cultivators or other persons paying rent to him at the time when the property 
was attached, the Court shall disallow the claim. The order which may be passed by 
the Court under this Section shall not be subject to appeal, but the party agiunst 
whom the order may be given shall be at liberty to bring a suit to establish his right 
at any .time within one year fix)m the date of the order. 

247. The claim or objection shall be made at the earliest opportunity to the Court 

^ ^ . which shall have ordered the attachment ; and if the pro- 
claims and objections to . 

be preferred at tbe earliest perty to which the claim or objection applies shall have 

opportunity. advertised for sale, the sale may (if it appears neces* 
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sary) be postponed ^or the purpose of making the investigation mentioned in the last 
preceding Section. Provided that no such investigation shall be made if it appear that 
the making of the claim or objection was designedly and unnecessarily delayed, 
with a view to obstruct the ends of justice. The order disallowing the investigation 
shall not be subject to appeal, and the claimant shall be left to prosecute his claim by 
a regular suit. 


248. 


Sales to be by public 
auction. 

hereinafter mentioned. 

Exception as to negotia- 
ble securities and shares in 
public companies. 


Of Sales in execution of Decrees. 

xSales in execution of decrees shall be conducted by an officer of tbc Court 
or by any other person whom the Court may appoint, and 
shall in all Cases be made by public auction in manner 
Provided that if the property to be sold shall consist of 
negotiable securities or of shares in any railway, banking, 
or otlier public company or corporation, it shall be com- 
petent to the Court, instead of directing the sale to be made 
by pubiic auction, to authorize the sale of such securities or shares tlirougli a 

Sale by Collector of market-rate of the day. If the property to 

lands paying revenue to be sold shall be laud paying revenue to Goveriiiucnt and 
Go\crnmeiit. Government shall so direct, the sale shall be conducted 

by the Collector on the requisition of the Court. 

249. In all cases of intended sale by public auction, whether of moveable or im- 
movq;ible ])roperty, in execution of a decree, a 
pu?hc auca\ou ^ of the intended sale, specifying the time and place of 

sale, the property to be sold, the revenue assessed upon 
the estate when the property to be sold is au estate oi* a part of an estate paying re- 
venue to Government, and the amount for the recovery of which the sale is ordered, 
together witli tuiy other particulars that the Court may think necessary, shall be 
made in tlie current language of the llistrict. The proclamation shall also declare that 
the sale extends only to the right, title, and interest of the defendant in the property 
specified therein. Such proclamation shall be made on the spot where the property 
is attached by beat of drum or in such other mode as may be customary ; and a 
written notification to the some cfiect shall be affixed in the Court-house of the Judge 
who shall have ordered the sale, and in some conspicuous spot in the town or village 
in which the attachment may have taken place. AVheu the property ordered to be 
sold may consist of land or of any right or interest in land, the written notification shall 
also be affixed in the office of the Collector of the District in which such land i» 
situate and in the Court-house of the principal Civil Court of the District where the 
Court which ordered the sale is subordinate to such Court. The sale shall not take 
^ ^ place imtil after the expiration of at least thirty days in the 

case of immoveable property, and of at last fifteen days in 
the case of moveable property, calculated from the date on which the notificadon shall 
have been affixed in the Court-house of the Judge ordering the sale. 
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^50. The iisaal process for attachment and sale when the property to be attached 

consists of goods, chattels, or other personal estate other 

mSan^^Ml?may*in^r' debts, may be issued either successively or simul- 

tain cases be issued simul- taneously as the Court directing the sale may in each 
taneously. . , . , 

instance think proper. 

251. In all cases of sale of moveable property, the price of every lot shall be paid 
for at the time of sale or as soon after as the officer holding 

KiWof mo4aEf7pr^rt™ s'*"!! “'"‘1 payment the 

property shall forthwith be again put up and sold. On 
payment of the purchase money, the officer holding the sale shall grant a receipt for 
the same, and the sale shall become absolute. 


Irropularity not to viti- 252 No irregularity in the sale of moveable property 

ate sale of moveable pro- under an execution shall vitiate the sale ; but any person 

pertv, but any person m- . ... /» i i . 

jurell may recover dama- who may sustain any injury by reason of such irregularity 

ges by suit. recover damages by a suit in Court. 

253. In all cases of sale of immoveable property, the party who is doclni’ed to be 

the purchaser shall be reemired to deposit immediately 

Deposit by purchaser 

in case ol’ sale of iinmovc- twenty-five per centum on the amount or his bid, and in 

able property. default of such deposit the property shall forthwith be 

again put up and sold 

254. The full amount of purchase money shall be made good by the purchaser 

before sunset of the fifteenth day from that on which the 
Atwhat time full amount , i i •n nr. . , , 

of purchase money to be sale of the property took place, or, if the fifteenth day he a 

made g(x.d. Sunday or other close holiday, then on the first office day 

after the fifteenth day ; and in default of payment within such period, the deposit, after 
defraying the expenses of the sale, shall he forfeited to 
1 rocedure on default. Government, and the property shall be resold and the 

defaulting purchaser shall forfeit all claim to the property or to any part of the sum 
for which it may subsequently be sold. If the proceeds of 
for^losr^rS' ” eventually consummated be less than the 

price bid by such defaulting purchaser, the difference shall 
be leviable from him under the rules for enforcing the payment of money in satisfac- 
tion of a decree of Court. 

255. Every resale of immoveable property in default of payment of the pur- 

chase money shall be made after the issue of a fresh 
«ffmmo“wWe notification in the manner and for the period prescribed for 

original sales. 

256. No sale of immoveable property shall become absolute until the sale has 

been confirmed by the Com’t. At any time within thirty 
Confirmation of sale. application may be made to 

the Court to set aside the sale on the ground of any material irregularity in publish- 
ing or conducting the sale, but no sale shall be set aside on the ground of such irregu- 
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laritj unless the applicant shall prove to the satisfaction of the Court that he has 
sustained substantial injury by reason of such irregularity. 

257. If no such application as is mentioned in the last preceding Section be made, 

or if such application be made and the objection be dis- 
to^for ^regularity «Jllowed, the Court shall pass an order confirming the sale ; 
the objection is disallowed, and in like manner if such application be made, and if the 
shall become absolute. objection be allowed, the Court shall pass an order setting 

aside the sale for irregularity. If the objection be allowed, the order made to set aside 

the sale shall be final ; if the objection be disallowed, tlie 
When the order to set , i « i ^ i i 

aside a sale shall be open order confirming the sale shall be open to appeal ; and 

to appeal. . Buch. order, unless appealed from, and if appealed from» 

then the order passed on the appeal, shall be final ; and the party against whom 

the same has been given shall be precluded from bringing a suit for establishing his 

claim. 

258. Whenever a sale of immoveable property is set aside, the purchaser shall be 

entitled to receive back his purchase money with er with- 

Tf Sft>lG 1)6 86^ (IsidG 

price to be returned to out interest in sucli manner as it may appear proper to the 
purchaser. Court to direct in each instance. 

259. After a sale of immoveable property shall have become absolute in manner 

aforesaid, the Court shall grant a certificate to the person 
to thrpuwhaser''of?^^^^^^ mny liave been declared tlie purchaser at such sale 

to the effect that he has purchased the right, title, and 
interest of the defendant in the property sold, and such certificate shall be taken and 
deemed to be a valid transfer of such right, title, and interest. 

260. The certificate shall state the name of the person who at the time of sale is 

declared to be the actual purchaser, and any suit brought 
Purchaser on the ground that the pur- 
chase was made on behalf of another person not the certi- 
fied purchaser, though by agreement the name of the certified purchaser was used 
shall be dismissed with costs. 

261. Where the property sold shall consist of goods, chattels, or other moveable, 

Delivery of moveable P^perty in the possesaion of the defendant, or to the 
property in the possession immediate possession of which the defendant is entitled, and 
of efendant. -which actual seizure has been made, the property shall 

be delivered to the purchaser. 

262. Where the property sold shall consist of goods, chattels, or other moveable 

property to which the defendant is entitled subject to a lien 
W "g’** “y immediate possession thereof; 

ant is entitled subject to the delivery to the purchaser shall as far as practicable be 
made by giving notice to the person in possession prohi- 
biting him fiwn delivering possession of the property to any person except the pur- 
;cha8er thereof. 
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263. If the property sold shall consist of a house, land, or other immoveable 

^ , , , property, in the occupancy of a defendant or some person 

Delivery of immoveable i.- u /. . . ^ , 

property in the occupancy his behalf, or of some person claiming under a title 

of defendants, 4c. created by the defendant subsequently to the attachment 

of such property, the Coui*t shall order delivery thereof ^o be made by putting the 

p(ui;y to whom^ the house, land, or other immoveable property may have been sold, or 

any person whom he may appoint to receive delivery on his behalf in possession 

thereof, and, if need be, by removing any person who may refuse to vacate^ the same. 

264. If the property sold shall consist of land or other immoveable property in the 

occupancy of ryots or other persons entitled to occupy the 
Delivery of immoveable , , , , 

property in the occupancy the Court sliall order delivery thereof to be made by 

of ryotA, 4c. affixing a copy of the certificate of sale in some conspicu- 

ous place on the land or other immoveable property, and proclaiming to the occu- 
pants of the property by beat of drum, or in such other mode as may be customary, 
at some convenient place or places, that the right, title, and interest of the defendant 
has beelf transferred to the purchaser. 

265. Where the property sold shall consist of debts not being negotiable instru- 

ments or of share% in any railway, banking, or other pub- 

being‘^n^otUble*'in8tn;- company or corporation, the delivery thereof ahall be 
ments, and of shares in by a written order of the Court prohibiting the creditor 
public companies. from receiving the debts and the debtor from making pay- 

ment thereof to any person or persons except the purchaser, or prohibiting the 
person in whose name the shares may be standing from making any transfer of 
the shares to any person except the purchaser, or receiving payment of any divi- 
dends thereon, and the manager, secretary, or other proper officer of the com- 
pany or corporation from permitting any such transfer or making any such payment 
to any person except the purchaser. 

266. Where the property sold shall consist of negotiable 
Delivery of negotiable n ^ ^ ^ 

securities of whicb actual securities of which actual seizure has been made, the same 

seizure has been made. \)e delivered to the purchaser thereof. 

267. If the endorsement or conveyance of the party in whose name any negotiable 

security or any share in a public company or corporation is 

Transfer of securities gtandinc, shall be required to transfer the same,' the Judge 
and shares. ® i i 

may endorse the security or the certificate of the share, or 

may execute such other document as may be necessary for transferring the same. 

The endorsement or execution shall be in the following form or to the like effectr— 

« A. B. by C. D. Judge of the Court of ("or a$ the case may he) ; in a suit by E. F. 

versus A. B.” Until the transfer of such security or share, the Judge may, by order, 

appint some person to recmvc any interest or dividend due thereon, and to 

reoapts for the same; and any endorsement made or document executed or receipts 
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purcliaserB in obtaining 
posseBsion of property. 


signed as aforesaid shall be as valid and efiectual for all purposes, as if the same had 
been made or executed or signed by the party himself. 

268. If the purchaser of any immoveable property sold in execution of a decree 

ReBiflting or obstructing resisted or obstructed in obtaining possession of the 

property, the provisions contained in Sections 226, 227, and 
228, relating to resistance or obstruction to a party in 
whose favor a suit has been decreed in obtaining possession of the property adjudged 
to him, shall be applicable in the case of such resistance or obstruction. 

269. If it shall appear that the resistance or obstruction to the delivery of posses- 

Obstruction by claim occasioned by any person other than the defendant 

ants other than defend- claiming a right to the possession of the property sold as 
• proprietor, mortgagee, lessee, or under any other title, or 

if in the delivery of possession to the purchaser any such person claiming as aforesaid 
shall be dispossessed, the Court, on the complaint of the purchaser, or of such person 
claiming as aforesaid, if made within one month from the date of such resistance or 
obstruction or of such dispossession, as the case may be, shall enquire into themiatter 
of the complaint and pass such order as may be proper in the circumstances of the case. 
The order shall not be subject to appeal, bi^ the party against whom it is given shall 
be at liberty to bring a suit to establish his right at any time within one year from 
the date thereof. 

270. Whenever property is sold in execution of a decree, the person on whose 

, . ^ , application such property was attached shall be entitled to 

Attaching creditor to be , 

first paid out of proceeds of be first paid out of the proceeds thereof, notwithstandmg a 

property sold. subsequent attachment of the same property by another 

party in execution of a prior decree. 

271. If, after the claim of the person on whose application the property was 

attached has been satisfied in full from, the proceeds of 
the sale, any surplus remain, such surplus shall be distribut- 
ed rateably amongst any other persons who, prior to the 
order for such distribution, may have taken out execution 
of decrees against the same defendant and not obtained 
satisfaction thereof. Provided that, when any property is 
sold subject to* 'a mortgage, the mortgagee shall not be 
entitled to share in any surplus arising from such sale. 

272. If it shall appear to the Court, upon the application of a decreeholder, that 
any other decree under which property has been attached 
was obtained by fraud or other improper means, the Court 
may order that the applicant shall be satisfied out of the 
proceeds of the property attached so fitr as the same may 
suffice for the purpose, if such other decree be a decree of 


Surplus to be rateably 
distributed among decree- 
holders who have taken out 
execution prior to the order 
for distribution, 

Proviso where property is 
sold subject to a mortgage. 


Court may on applica- 
tion order another decree- 
holder to be satisfied out 
of proceeds of property 
attached under a decree 
obtained fraudulently. 
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that Court, or, if it be a decree of another Court, may stay the proceedings to enable 
the applicant to obtain a sunilar order from the Court by which the decree was made. 


Of Arrest in execution of Qecrees for Money, 

273. Any person arrested under a warrant in execution of a decree for money 

On wliat grounds ap- ““y* “PPly ^^“8 

plication for diacliarge may discharge on the ground that he has no present means of 

1^0 lUftdo# • • 

paying the debt, either wholly or in part, or, if possessed of 
any property, that he is willing to place whatever property he possesses at the dis- 
posal of the Court. The application shall contain a full account of all property of 
whatever nature belonging to the applicant, whether in ex- 
pectancy or in possession, and whether held exclusively by 
himself or jointly with others, or by others in trust for him (except the necessary 
wearing apparel of himself and his family and the necessary implements of his trade)* 
and of the places respectively where such property is to be found, or shall state that, 
with the exceptions above-mentioned, the applicant is not possessed of any property, 
and the application shall be subscribed and verified by the 
applicant in the manner hereinbefore prescribed for sub- 
scribing and verifying plaints. 


Form of application. 


274. [Upon such application being made, the Court shall examine the applicant in 
• the presence of the plaintiff or his pleader as to his then 
tion applica- circumstances, and as to liis future means of payment, and 

shall call upon the plaintiff to sliow cause why he does not 
proceed against any property of which the defendant is possessed and why the defend- 
ant should not be discharged ; and should the plaintiff fail to show such cause, the 
Court may direct the discharge of the defendant from custody. Pending any emjuiry 
which the Court may consider it necessary to make into the allegations of either 
party, the Court may leave the defendant in the custody of the officer of the Court 
to whom the service of the warrant was entrusted, on the defendant making the 
necessary deposit for paying the fees of such officer ; or if' the defendant furnish good 
and sufficient security for his appearance at any time when called upon while such 
enquiry is being made, his surety or sureties undertaking in default of such appear- 
ance to pay the amount mentioned in the warrant, the Court may release the defend- 
ant on such security.] 


* Bepealed by Act XXIII, of 1861. 


of the defendant under the last preceding Section shall not 
protect him from being arrested again and imprisoned if it 
should be shown that, in the application made by him, he 
had been guilty of any concealment or of wilfully making 
any false statement respecting the property belonging to 
whether in possession or in expectancy or held for him in trust, or had fraudu- 
lently concealed, transferred, or removed any property, or had committed ^y other 
act of bad faith ; nor shall such discharge exempt from attachment and sale any pro- 
perty then in the possession of the defendant, or of which he may afterwards become 
possessed. 


275. The discharge 

Defendant liable to be 
again arrested if proved 
guilty of fraudulent con- 
cealment of property, &c. 
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Of the execution of Decrees hy Imprisonment. 

276. When a defendant is committed to prison in execution of a decree, the Court 

„ , . ; * shall fix whatever monthly afiowance it shall think suffi- 

defendant in ^1 how cient for his subsistence, not exceeding four annas per day, 

fixed and famished. which shall be supplied by the party at whose instance the 

decree may have been executed, to the proper officer of the Court or of the gaol 
where the defendant may be in custody, by monthly payments in advance, before 
the first day of each month ; the first payment to be made for such portion of the 
current month as may remain unexpired before the defendant is committed to 
prison. 

277 . The Court may, in case of illness or for other special cause, fix the monthly 

Court may vary the al- allowance at such sum not exceeding six annas per day as 

shall appear necessary. The order fixing such allowance 
may from time to time be revised and altered on due 
cause being shown. 

278. A defendant shall be released at any time on the decree being fully satisfied 
or at the request of the person at whose instance he may 
have been imprisoned, or on such person omitting to pay 
the allowance as above directed. No person shall be 
imprisoned on account of a decree for a longer period 
than two years, or for a longer period than six months if the 
decree be for the payment of money not exceeding five 
hundred Rupees, or for a longer period than three months if 
the decree be for the payment of money not exceeding fifty 
Rupees. 

279. Sums disbui’sed by a plaintiff for the subsistence of a defendant in gaol shall 
Subsistence-money to added to the costs of the decree and shall be recoverable 

be added to amount of by the attachment and sale of the property of the defend- 
ant under the foregoing rules ; but the defendant shall 
not be detained in custody or aiTested on account of any sums so disbursed. 

280. Any person in confinement under a decree may apply to the C ourt for his 
discharge. The application shall contain a full account of 
all property of whatever nature belonging to the applicant, 
whether in expectancy or in possession, and whether held 
exclusively by himself or jointly with others, or by others 
in trust for him (except the necessaiy wearing apparel 

of himself and his family and the necessary implements of his trade), and of the 
places respectively where such property is to be found; 
Verifioation. such application shall be subscribed and verified by 

the applicant in the manner hereinbefore provided for subscribing and verifying 
plants. 


lowaaco in case of illness 
or for other si)ecial cause. 


Release of defendant. 

Imprisonment not to bo 
longer than two years. 

Six months if decree for 
money not exceeding 500 
Rs. 

Three months if not ex- 
ceeding 50 Rs. 


Application by person 
imprisoned under a decree, 
for discharge on a sur- 
render of the whole of the 
debtor’s property. 
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On such application being made, the Court shall cause the plaintiff to be 
furnished with a copy of the account of the defendant's 
property, and shall fix a reasonable period within which 
the plaintiff may cauife the whole or any part of such pro- 
perty to be attached and sold or may make proof that the defendant, for the purpose 
of procuring his discharge without satisfying the decree, 
chS^d'^pIatotiff&i^ ■ ^ property, or his right or interest 

to prove fraud or conceal- therein, or fraudulently transferred or removed property, 
ment by defendant. committed any other act of bad faith. If within such 

period the plaintiff shall fail to make such proof j the Court shall cause the defendant 
- to be set at liberty. If the plaintiff shall within the time 

oo^lmint, iZ specified or at any subsequent period prove to the satis- 

prisonment may be ex- faction of the Court that the defendant has been guilty of 

tended to two years; any of the acts above-mentioned, the Court shall, at the 

instance of the plaintiff, either retain the defendant in confinement, or commit him 
to prison, as the case may be, unless he shall have already 

and he may be further ^ confinement two years on account of the decree; 

dealt with criminally. i i i. 

and may also, if it shall think proper, send the defendant 

to the Magistrate to be dealt with according to law. 

282. A defendant once discharged shall not again be imprisoned on account of 
Though the defendant *1^ same decree, except under the operation of the last 
be discharged, his proper- preceding Section, but his property sliall continue liable, 
ty is liable for the decree. the ordinary rules, to attachment and sale until the 

decree shall be fully satisfied, unless the decree shall be for a sum less than one 

hundred Rupees and on account of a transaction bearing 
WheiiCourt may declare ^ xi. 

a defendant absolved from date subsequently to the passing of this Act. When the 

further liability. decree shall be for a sum less than one hundred Rupees, and 

on account of a transaction bearing date as above, the Court may declare a defendant 

who shall be discharged as aforesaid absolved from further liability under that decree. 

* 283 r All questions regarding the amount of any mesne profits which by the terms 

of the decree may have been reserved for adjustment m 
How questions regard- the execution of the decree, or^ of any mesne profits or 

ing amount of mesne pro- interest which may be payable in respect of the subject 

fits and interest, and suras jj,„+ter of a,^ suit between the date of the institution of 

the suit and execution of the d^ree, as well m questions 
’ relating to sums alleged to have been paid m dischaige or 

satisfaction of the decree or the^like, shall be detennined by order of the Court 
e xe-’oting the decree and not by separate smt ; and the order passed by the Court 
shall be open to appeal.] 

* Repealed by Act XXIII* of 1861 . 

Of execution of a Decree out of the Jurisdiction of the Court 
hy which it was passed, 

284. A decree of any CivU Court within any part of the British territorie. in 

India, or established by the authorily of the Qovetno*^ 
How a decree of one -fc**'**^ ^ . .x • /• x. 

Court may be executed General of India m Council m the temtones of any 

foreign prince or state, which cannot be executed withi* 
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Copy of decree and 
order for execution to 
be transmitted. 


the jurisdiction of the Court whose duty it is to execute the same, may be exec^P^ 
within the jurisdiction of any other such Court in the manner following. 

285. The plaintiff in such case may apply to the Court whose duty it is to execute 

the decree, to transmit ^a copy thereof^ together with a 
certificate that satisfaction of such decree has not been 
obtained by execution within the jurisdiction of the said 
Court, and a copy of any order for execution of such decree that may have been 
passed, to the Court by which the applicant may wish the decree to be executed. 

286. The Court, unless there be any sufficient reason to the contrary, shall cause 

Copy of decree and copies and certificate to be prepared : apd the same, 

order for execution to after being signed by the Judge and sealed with the seal 

be transmitted. ^ , 7 

of the Court, shall be transmitted to the Court indicated 

by the applicant if that Court be within the same District, otherwise to the princi- 
pal Civil Court of original jurisdiction in the District in whch the applicant may 
wish the decree to be executed ; and the Court to which such copies and certificate 
are transmitted shall cause the same to be filed therein, without any proof of the 
judgment or order for execution, or of the copies thereof, or of the seal or jurisdic- 
tion of any Court, or of the signature of any Judge, unless it shall, under any pecu- 
liar circumstances to be specified in an order, require such proof. 

287. The copy of any decree, or of any order for execution, when filed in the 

^ j X Court to which it shall have been transmitted for the 

Dccroo or order trans- 
mitted to bo executed as purpose for being executed as aforesaid, shall for such pur- 

that of the Court. same efiect as a decree or order for execution 

made by such Court, and may, if the Court be the principal Civil Court of original 
jurisdiction in the District, be executed by such Court or any Court subordinate 
thereto, to which it may entrust the execution of the same. 

. 288. When application shall be made to any Court to execute the decree of any 

Execution how to be Court as aforesaid, the ’Court to which the applica- 

enforcod by Court applied tion shall be made or referred shall proceed to execute the 

same according to its own rules in the like cases ; provided 
that such Court shall have no power to enquire into the validity of the decree unless 
it appear upon the face of the decree that the Court by which it was made had no 
jurisdiction to make the same. 

289. The Court to which such application is made or referred for execution as 

aforesaid, shall take cognizance of and punish all wrongful 
guSitiJ^n e^^uSn irregularities done or committed in executing such 

cree to be punished by decree ; and all persons disobeying or obstructing the 
Court applied to. execution of such decree shall be punishable by such Court 

in the same manner as if the decree had been made by such Court. 

290. The Court to which such application is made may, upon good and sufficient 

^ . caiuse being shown, stay the execution of the decree for 

Court applied to may , , . , , , , ^ , 

in certain cases stay exe- a reasonable tune, to enable the defendant to apply to the 

ontion, &C. Court by which the decree was passed or to any Court 

faftviDg appellate jurisdiction in respect of the decree or the execution thereof, for an 
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order to stay the execution, or for any other order relating to the decree or the 
execution thereof, which such Court of first instance or Court of Appeal wight have 
made if execution had been issued by such Court of first instance, or if application 
for execution had been made to such Court ; and in case the property or person of 
the defendant shall have been seized under an execution, the Court which issued the 
execution may order the restitution of the property or the discharge of the person 
of the defendant pending the result of such application. 

291. Before making an order to stay execution or for the restitution of property 

or the discharge of the defendant under the last preceding 

tionf^^urt**^^y Section, the Court may require such security from, or impose 

security from, or impose such conditions upon, the defendant as it may deem 
conditions upon, defendant. ^ 

reasonable. 


292. Any order of the Court in which the decree was passed, or of such Court 

of Appeal as aforesaid, shall be binding upon the Court to 

decree^^or of Ap^lTate which the application for execution was made, and shall 

Court to be binding upon a sufficient indemnity for all persons acting in exe- 
Court applied to. . ^ . , , , , . , ^ 

cution of process issued by such last mentioned Court. 

293. No discharge of a defendant under the provisions 
diBcharge7to“bere^fn”‘ of Section 290 shall prevent him from being retaken in 
execution of the decree. 

294. All orders of a Court for executing the decree of another Court' 

What appeal from or- subject to the same rules, in respect to appeal, 

ders for execution under as if the decree had been originally passed by the Court 

this Act. making such order. 

295. If, in execution of a decree, a wari’ant of arrest or other process is to be 

enforced within the limits of a garrison, cantonment, 

Warrant of arrest or military station, or military bazar, the officer entrusted 
other process in execution 

of decrees, how to be en- with the execution of such warrant or other process shall 

me^te canton- gjmj^ to the commanding officer, or in his 

absence to the senior officer actually present in the gar- 
rison, cantonment, station, or military bazar ; and the commanding officer or such 
senior officer, upon such warrant or other process being produced to him, shall back 
the same; with his signature, and, in the case of a warrant of arrest, shall cause the 
person named in the warrant to be arrested if within the limits of his command and 
delivered, according to the exigency of the warrant, to the* civil officer charged with 
the execution thereof. 


Liability of defendant 
discharged to be retaken. 


What appeal from or- 
ders for execution under 
this Act. 


Warrant' of arrest or 
other process in execution 
of decrees, how to be en- 
forced in military canton- 
ments, &c. 


RiileB contained in this 
Chapter to be applicable 
to all civil process for sale 
of property, &c. 


296. The rules contained in this Chapter shall be 
applicable to the execution of any judicial process for the 
sale of property or for the payment of money which may 
be ordered by a Civil Court in any civil proceeding. 
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CHAPTER V, 


What suits excepted. 


Application to be by 
petition on stamp paper. 


Petition what to contain. 


OF PAUPER SCJITS. 

297. A suit may be brought in forma pauperis in the 

Suits may be brou^t Court having jurisdiction over the claim, subject to the 
infmndpauperts, ^ . f ^ 

following rules. 

298. No pauper suit shall be brought for the recovery 

What suits excepted. of any sum of money on account of damages for loss of 

caste, slander, abusive language, or assault. 

299. The application to the Court for permission to sue 
petHKm^^*8tLttp%^r^^ /o/*md pauperis shall be by petition, which shall be 

written on a stamp paper of the value of eight annas. 

300. The petition shall contain the particulars required by Section 26 of this 

Act, in regard to plaints, and shall have annexed to it a 

Petition what to contain. g^hedule of any moveable or immoveable property belong- 
ing to the petitioner, with the estimated value thereof, and shall be subscribed and 
verified in the manner hereinbefore prescribed for the subscription and verification 
of plaints. 

301. The petition shall be presented to the Court by the petitioner in person; but 

if the petitioner satisfy the Court that he is prevented by 

How to be presented. sickness from attending thfe Court in person, or if the peti- 
tioner be a female, who, according to the custom and manners of the country, ought 

. not to be compelled to appear in public, the petition may 

Examination of peti- * ^ i ^ • / 1 , vV 

tioner, if a female, how to be presented by a duly authorized agent who may be able 

be taken. answer all material questions relating to the application, 

and who shall be liable to be examined in the same manner as the party represented 

by him might have been examined had such party attended in person. 

302. If the petition be not framed or presented in the 

Petition to be rejected manner laid down in the last two preceding Sections, the 
if not in form. -i ,1 . t. . . 

Court shall reject tne petition. 

303. If the petition be in form and duly presented, the Court shall proceed to 

If in form Court how to petitioner, or the agent of the petitioner, as 

proceed. ’ the case may be, regarding the merits of the claim and the 

K pre«ented by an agent, property of the peUtioner. When the petition is presented 

Court may order petitioner by an agent, the Court may also, if it think proper, order 

to be examined in like j i 

maimer os an absent that the petitioner be examined m the manner herembefore 

prescribed for the examination of absent witnesses. 

304. If it appear to the Court upon such examination that the defendant, or the 

matter of the suit, is not within the jurisdiction of the 
ap^tetion?*^ Court, or that the claim is barred by the statute of limita-^ 

tions, or that the allegations of the petitioner do not 


How to be presented. 


If in form, Court how to 
proceed. 

If presented by an agent, 
Court may order petitioner 
to be examined in like 
maimer os an absent 
witness. 
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Notice to opposite party. 


constitute a reasonable ground of action, or (if none of the objections above stated 
exist) that the petitioner has failed to show that he is not possessed of sufficient means 
to enable him to pay for the stamps required for the institution and prosecution of 
the suit, or that the petitioner has recently disposed of any property fraudulently or 
with a view to obtain the benefit of this Chapter, the Court shall refuse to allow the 
petitioner to sue as a pauper. 

305. If upon such examination the Court shall see no reason to refuse the applica- 
tion on any of the grounds stated in the last preceding 
Section, it shall fix a day (of which at least ten days’ pre- 
vious notice shall be ^ven to .the opposite party) for receiving such evidence as 
the petitioner may adduce in proof of his pauperism, and for hearing any evidence 
which the opposite party may bring forward in disproof of the pauperism of the 
petitioner. 

306. On the day appointed for the hearing, or as soon after as the business of the 

After a summary en Court will permit, the Court shall consider any objections 

quiY? the Court to pass a made by the opposite party, and shall examine any wit- 
fina order. nesses produced by either party and make a memorandum 

of the substance of their evidence, and shall either allow or refuse to allow the peti- 
tioner to sue as a pauper. 

307. Previously, to passing a final order in the case, the Court may, if it deem fit, 
institute a local enquiry, in the manner laid down in Sec- 
tion 180 of this Act, regarding the property of the petitioner 
or regarding the amount or value of any property claimed, 

308. If the application of the petitioner be granted, it shall be numbered and 

Coarso'of proceeding to and shall be deemed the plaint in the suit, and 

be observed if application the suit shall proceed in all other respects as an ordinary 
be admitted. except that the plaintiff shall not be liable to any 

further stamp duty in respect of any petition, appointment of a pleader, or other 
proceeding connected with the suit or with the execution of any decree passed in it. 

309. On the decision of the suit, the Court shall calculate the amount of stamps 

^ ... . which would have been paid by the plaintiff if he had not 

On the decision of the jt j i 

suit, costs how to be cal- been permitted to sue as a pauper, and such amount shall 

culated. recoverable by Government from any party ordered by 

the decree to pay the same, in the same manner as costs of suit are recoverable. 

310. The refusal to allow the petitioner to sue as a pauper shall be a bar to any 

subsequent application of the like nature in respect of the 
same cause of action ; but the plaintiff shall be at liberty 
to institute a suit in the usual manner in respect of such 

cause of action, unless precluded by the rules for the 

limitation of suits. 

311. The orders passed by the Court under the 
provisions of this Chapter shall not be subject to appeal* 


Court may direct a local 
enquiry. 


Refusal to allow to sue 
as a pauper, to bar any 
aubsequent application of 
the like nature. 


No appeal from orders 
under this Chapter. 
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CHAPTER VI. 


EEPERENCE TO ARBITRATION. 

312. If the parties to a suit are desirous that the matters in diderence between 

„ ^ ^ them in the suit, or any of such matters, shall be referred 

Reference to arbitration ^ •' 

on application of the par< to the final decision of one or more arbitrator or arbitrators^ 

they may apply to the Court at any time before final judg- 
ment for an order of reference. 

313. The application shall be made by the parties in person or by their pleaders 

specially authorized in that behalf by an instrument in 
^ writing, which shall be presented to the Court at the 

time of making the application, and shall be filed with the 

proceedings in the suit. 

314. The arbitrator or arbitrators shall be nominated by the parties in such 

manner as may be agreed upon between them. If the 

poSSTarbtotors?’ ®® '■®®P®®* *'^® “"“““atwo of the 

arbitrator or arbitrators, or if the person or persons nomi- 
nated by them shall refuse to accept the arbitration, and the parties are desirous that 
the nomination shall be made by the Court, the Court shall appoint the arbitrator or 
arbitrators. 

315. The Court shall, by an order under its seal, refer to the arbitrator or arbi- 

^ ^ ^ trators the matters in difference in the suit which he or 

Order of reference. . , . 

they may be required to determine, and shall fix such time 

as it may think reasonable for the delivery of the award, and the time so fixed shall 

be specified in the order. ^ 

316. If the reference be to two or more arbitrators, provision shall be made in 

the order for a difference of opinion among the arbitrators, 
to two or more, the order ^7 appointment of an umpire, or by declaring that 

shall provide for difference decision shall be with the majority, or by empowerinir 

of opinion. , . . . , ^ ° 

the arbitrators to appoint an umpire, or otherwise as may be 

agreed upon between the parties ; or, if they cannot agree, as the Court may determine. 

817, When a reference is made to arbitration by an order of Court, the Court 

„ , shall issue the same processes to the parties and witnesses 

Summonmg witnesses. , ,, , -x ^ 

whom the arbitrator or arbitrators or umpire may desire 

to have examined, as the Court is authorized to issue in suits tried before it ; and 
persons not attmding in consequence of such process, or making any other default, 
or refusing to give their testimony, or being guilty of 
““y contempt to the arbiteator or arbitrators or umpire 
dviring the inveBtigation of the suit, shall be subject to the 
like disadvantages, penalties, and punishments, by order of the Court on the re- 
presentation of the arbitrator or arbitrators or umpire, as they would incur for the 
same ofieuces in suits tried before the Court. 


Summoning witnesses. 
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318. When the arbitrator or arbitrators shall not have been able to complete the 

award within the period specified in ihe order fix>m the 
m^tog^award.^^ necessary evidence or information or other 

good and sufficient cause, the Court may from time to 
time enlarge the period for the delivery of the award, if it shall think proper. In 
any case in which an umpire shall have been appointed, it shall be lawful for him to 
enter on* the reference in lieu of the arbitrators, if they shall have allowed their 
time or their extended time to expire without making an award, or shall have deli- 
vered to the Com*t or to the umpire a notice in wiiting stating that they cannot 
agree. Provided that an award shall not be liable to be set aside only by reason of 
its not having been completed within the period allowed by the Court, unless on proof 
that the delay in completing the award arose fi:om corruption or misconduct of the 
arbitrator or arbitrators or umpire, or unless the award shall have been made after 
the issue of an order by the Court superseding the arbitration and recalling the suit. 

319. If, in any case of reference to arbitration by an order of Court, the arbitrator 

or arbitrators or umpire shall die, or refuse or become in- 
ch^ or^refiis^^to'aS^of capable to act, it shall be lawful for the Court to appoint 

arbitrators or umpire, a new arbitrator or ai'bitrators or umpire, in the place of 

instead. person or persons so dying, or refusing or becoming 

incapable to act. Where the arbitrators are empowered 
by the terms of the order of reference to appoint an umpire and do not appoint an 
umpu'e, any of the parties may serve the arbitrators with a written notice to appoint 
an umpire ; and if within seven days after such notice shall have been served, no 
umpire be appointed, it shall be lawful for the Court, upon the application of the 
party having served such notice as aforesaid, and upon proof to its satisfaction of 
such notice having ^Isn served, to appoint an umpire. In any case of appointment 
under this Section, the arbitrator or arbitrators or umpire so appointed shall have 
the like power to act in the reference, as if their name or names had been uiserted 
in the original order of reference. 

320. AVhen an award in a suit shall be made either by the arbitrator or arbitrators 

or by the umpire, it shall be submitted to the Court under 

Aw^d how to be sub- signature of the person or persons by whom it may be 

mitted to Court. ® , 

made, together with all the proceedings, depositions, and 

exhibits in the suit. 


321. It shall be lawful for the arbitrator or arbitrators or umpire, upon any refer- 

ence, by an order of Court, if he or they shall think fit, 

Arbitrator may state jg provided to the contrary, to state his or their 

special case. ^ 

award as to the whole or any part thereof in the form of a 

special case for the opinion of the Court. 

322. The Court may, on the application of either party, modify or correct an 


Court may, on applica- 
tion, modify or correct an 
awaid in certain cases. 


award where it appears that a part of the award is upon 
matters not referred to the u^bitrators, provided such part 
can be separated firom the other part and does not aftect 
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In what cases Court may 
remit the award, or any 
of the matters referred 
to arbitration, for recon- 
sideration. 


Award not to be set 
aside except on ground of 
corruption. 

Application to set aside 
the award. 


the decision on the matter referred; or where the award is imperfect in form or 
contains any obrious error which can be amended without affecting such decision. 

And make order re Court may also on such application make such order 

specting the costs of arbi- as it thinks just respecting the costs of the arbitration, if 

any question arise respecting such costs and the award 
eontain no sufficient provision concerning them. 

323. In any of the following cases the Court stikll have 
power to remit the award or any of the matters referred 
to arbitration to the reconsideration of the same arbitrator 
or arbitrators or umpire, upon such terms as it may think 
proper (that is to say) — 

If the award has left undetermined some of the matters referred to arbitration, or if 
it deteimine matters not referred to arbitration. 

If the award is so indefinite as to be incapable of execution. 

If an objection to the legality of the award is apparent upon the face of the award. 

324. No award shall be liable to be set aside except on 
the ground of corruption or misconduct of the arbitrators 
or umpire. Any application to set aside an award shall 
be made within ten days after the same has been submitted 
to the Court. 

325. If the Court shall not see cause to remit the award or any of the matters 

referred to arbitration for reconsideration in manner afore- 
ing'to^e^aw^rdf said, and if no application shall have been made to set aside 

the award, or if the Court shall have refused such applica- 
tion, the Court shall proceed to pass judgment according to the award or according 
to its own opinion on the special case if the award shall have bl^ submitted to it in 
the form of a special case ; and upon the judgment which shall be so given decree 
shall follow and shall be carried into execution in the same manner as other decrees 
of the Court. In every case in which judgment shall be given according to the 
award, the judgment shall be final. 

326. When any persons shall by an instrument in writing agree that any differences 

Agreement of ^artoto *^®“ *’*®“ 

refer to arbitration may arbitration of any person or persons named in the agree- 

be filed in the Court. ^ ..■.i 

ment or to be appointed by any Court having jurisdiction 

in the matter to which it relates, application may be mode by the parties thereto or 
any of them that the agreement be ffied in such Court. On such application being 
made, the Court shall direct such notice to be given to any of the parties to the 
agreement, other than the applicants, as it may think necessary, requiring such parties 
to show cause, within a time to be specified, why the agreements should not be filed. 
The application shall be written on a stamp paper of one-fourth of the value prescrib- 
ed for plaints in suits and shall be numbered and registered as a suit between some 
or one of the parties interested or claiming to be interested as plaintiffi or plainti^ 
and the others or other of them as defendants or defendant, if the application have 
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been presented by all the parties, or, if otherwise, between the applicant as plaintid 
and the other parties as defendants. If no sufficient ca^use be shown against the agree- 
ment, the agreement shall be filed and an order of reference to arbitration shall be 
made thereon. The several provisions of this Chapter, 
. so far as they are not inconsistent with the terms of any 
agreement so filed, shall be applicable to all proceedings under an order of reference 
made by the Court and to the award of arbitration and to the enforcement of such 
award. 


Provisions of this Chap- 
ter applicable. 


327. When any matter has been referred to arbitration without the intervention 
of any Court of Justice, and an award has been made, any 
person interested in the award may within six months from 
the date of the award make application to the Court having 
jurisdiction in the matter to which the award relates, that 
the award be filed in Court. The Court shall direct notice to be given to the parties 
to the arbitration other than the applicant, requiring such parties to show cause, with- 
in a time to be specified, why the award should not be filed. The application shall 
be written on the stamp paper required for petitions to the Court where a stamp is 
required for petitions by any law for the time being in force, and shall be numbered 
and registered as a suit between the applicant as plaintiflT 
other parties as defendants. If no sufficient cause 
be shown against the award, the award shall be filed and 
may be enforced as an award made under the provisions of this Chapter. 


Filing in Court an award 
when me matter was re- 
ferred to arbitration with- 
out intervention of Court. 


CHAPTER VII. 


Questions of fact, or of 
law or equity, may be 
raised by agreement for 
the decision of any Court 
having jurisdiction. 


OF PROCEEDINGS ON AGREEMENT OF PARTIES. 

How questions may be raised for the decision of a Civil Court by any 

Persons mterested. 

328. Parties interested or claiming to be interested in the decision of any question^ 
of fact or law, may enter into an agreement which shall be 
subject to the same stamp duty as prescribed for plaints- 
in suits, that upon the finding of a Court in the affirmative 
or negative of such question of fact or law, a sum of money 
fixed by the parties, or to be determined by the Court, 
shall be paid by one of the parties to the other of them ; or that some property 
moveable or immoveable, specified in the agreement, shall be delivered by one of the 
parties to the other of them ; or that one or more of the parties shall do or perform 
some particular legal act or shall refirain from doing or performing some particular act' 
specified in the f^eement. Where the agreement is for the delivery of some pro- 
perty moveable or immoveable, or for the doing or performing or the refi*amiDg to do 
or perfimn any particular act, the estimated value of the property to be delivered, or 
to which the act specified nmy have reference, shall be stated in the agreement. 
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329. The agreement may be filed in any Court having jurisdiction in the matter 
and, when so filed, shall be numbered and registered as a 
andSSb^ M ""i* between some or one of the parties interested or 

claiming to be interested as plaintifis or plaintiff, and the 
others or other of them as defendants or defendant ; and notice shall be given to aS 
the parties to the agreement other than the party or parties by whom it was pre« 
sented. 


330. After the agreement shall have been filed, all the parties to it shall be sub* 

Parties to be subject to J®®!* jurisdiction of the Court, and shall be bound 

the Court’s jurisdiction. statements contained therein. 

331. The case shall be set down for hearing as an ordinary suit ; and if the Court 

shall be satisfied, after an examination of the parties or 
disposal of or taking such evidence as it may deem 

proper, that the agreement was duly executed by the 
parties, and that they had a hona fide interest in the question of fact or law stated 
therein, and that the same is fit to be tried or decided, it shall proceed to record 
and try or hear the same, and deliver its finding or opinion thereon in the same way 
as in an ordinary suit ; and shall, upon its finding or deciding upon the question of 
fact or law, give judgment for the sum fixed by the parties, or so ascertained as 
aforesaid, or otherwise, according to the terms of the agreement, and upon the judg- 
ment which shall be so given, decree shall follow and may be executed in the same 
way as if the judgment had been pronounced in a contested suit. 


CHAPTER VIII. 


OF APPEALS. 

[332. Except when otherwise expressly provided in this or any other Regulation 
nil being in force, an appeal shall lie 

' from the decrees of the Courts of original jurisdiction to 

the Courts authorized to hear appems from the decisions 
of those Courts. If the appeal lie to the Sudder Court, it 
shall be heard and determined by a Court consisting of 
three or more Judges of that Court.] 


decrees except when ex; 
pressly prohibited. 

Appeal to Sudder Court 
to be heard by three or more 
Judges. 


* Repealed by Act XXIII, of 1861 . 


How Appeals are to he preferred. 

333. Appeals shall be made in the form of a memorandum which shall be presented 
in the Appellate Court within the period hereinafter speefl^ 
Appeals to be preferred f\ed, unless the appellant shall show sufficient cause to the 
satisfaction of the Appellate Court for not having presented 
^rt wifliin specified within such limited period ; that is to say, within thirty 
days if the appeal be to a District Court, and witldn ninety 
days if the appeal be to the Sudder Court. The days shall be redconed fifom attd 
exdudve of the day on which judgment was pronounced, and also exchurve of sbOh 
. — 1 fesM rvVtioinmcr A nonv of the decree atmeiled against. 
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What the memorandum 
is to contain. 


Form of memorandum. 


334. The mOTiowmdum of appeal shall set forth concisely, and under distinct 
heads, the grounds of objection to the decision appealed 
against, without any argument or narrative, and such 

grounds shall be numbered, consecutively. The appellant 
shall not without the leave of the Court urge or be heard in support of any other 
ground of objection, but the Court in deciding the appeal shall not be confined to the 
grounds set forth by the appellant. 

335. The memorandum of appeal shall be in* the following form, or to the fol- 
lowing efiect, and shall be accompanied by a copy of the 
decree appealed against — 

Memorandum of Appeah 
(Name, &c., as in Register). Plaintiff. 

(Name, &c., as in Register). Defendant. 

[Name of Appellant] Plaintiff [or Defendant] above-named appeals to the 
Sudder Court at [or Zillah Court at as the case may be] 

against the decree of in the above suit, dated the day 

of ; for the following reasons, namely, {here state the reaso7is\. 

336. If the memorandum be not drawn up in the manner hereinbefore prescribed, 

the Court may reject it or may return it to the party for 
infomrriyTmenSd! the purpose of being corrected. If the memorandum be 
not presented within the prescribed period, and no sufficient 
cause be shown for the delay, the appeal shall be rejected. 

337. If there be two or more plaintiffs or two or more defendants in a suit, and 

one of several plaintiffs “"y 

common ’'to all, any one of the plaintiffs or defendants may 

appeal against the whole decree, and the Appellate Court 
may reverse or modify the decree in favor of all the plain- 
tiffs or defendants. 


or defendants may appeal 
and obtain a reversal of 
the whole decree if it pro- 
ceed on a ground common 
to all. 


Of staying and executing Decrees under Appeal, 

338. Execution of a decree shall not be stayed by reason only of an appeal having 


Execution of decree not 
to be stayed by appeal; 
but if sufficient cause be 
shown, execution may be 
stayed. 


been prefeiTed against such decree; but the Appellate 
Court may, for sufficent cause shown, order that execution 
be' stayed. If application for execution be made before the 
time allowed for appeal has expired, and the Lower Court 
has not received intimation of an appeal having been 


preferred, the Lower Court, if sufficient cause be shown, may stay the execution. 

Before making an order to stay execution, the Court 
orto°to making the order shall require security to be given by the 

P®‘’‘y t^*® 

or order of Appellate performance of the decree or order of the Appellate 
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Court making an order 
for execution of a decree 
against ivhich an appeal 
has been preferred, ma^ 
require security for resti- 
tution of property, &c. 


* 339. [When an order is made for the execution of a 
decree against which an appeal has been preferred, it shall 
be lawM for the Court wnich pronounced the decree to 
require security to be given for tne restitution of any pro- 
perty which may be taken in execution of the decree or of 
the value thereof, and for the due performance of the 
decree or order of the Appellate Court.] 


* Repealed hy Act XXIIL of 1861. 


340. In suits instituted or defended under the authority and at the expense of 

, , Covernment, no such security as is mentioned in the last 
No such security to be . , . , 

required from Government two preceding Sections shall m any case be required from 

or any public officer. Government or from any public officer. 


Of procedure in Appeals from Decrees. 

341. When a memorandum of appeal is presented in the prescribed form and 

within the time allowed, the Appellate Court, or the proper 

How the appeal is to be officer of that Court, shall endorse thereon the date of 
entered. 

presentment, and shall register the appeal in a book to 
be kept for the purpose, and called the Register of Appeals. Such register shall 


Form of the register. 


be in the form contained in the schedule (C) hereunto 
annexed. 


342. It shall be in the discretion of the Appellate Court to demand security for 

costs from the appellant or not, as it shall see fit, before the 
Appellate Court may, at respondent is called upon to appear and answer. Pro- 

Bccurfty^^for^'costs^^l^rom vided that the Court shall demand such security in all cases 

appellant. in which the appellant is residing out of the British terri- 

Proviso. tories in India and is not possessed of any land or other 

immoveable property within those territories independent 
of the property to which the appeal relates ; and in the event of such security not 
being furnished at the time of presenting the memorandum of appeal or within such 
time as the Court shall order, the Court shall reject the appeal. 

343. When the memorandum of appeal has been registered, the Appellate 

A 11 X -X X 1 Court shall send intimation thereof to the Lower 
Appellate Court to send 

intimation to Lower Court Couii:. If the appeal be from a Court the records of 

*^^SwCT lSuft7^ t^ans- which are not deposited in the. Appellate Court, the Lower 

to Appellate Court shall, upon the receipt of the intimation, ti*ansmit to 
the Appellate Court with all practicable despatch all mate- 
rial papers in the suit, or such papers as may be specially called for by the Appellate 
Court. Either party may give notice in writing to the 

notices ex^^tsof^Sch Court, specifying any exhibits of which he re- 

he requires copies to be quires . copies to be made and deposited in the Lower 
Lower*Cou^^*'^^ Couii, and copies of such exhibits shall be prepared at 

the expense of the party giving the notice and shall be 
deposited in the Lpwer Court. 
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844. A day sliall be fixed by the Appellate Court for the hearing of the appeal. 

The day shall be so fixed, with reference to the place of 
ap^alhow residence of the respondent and the time necessary for the 

service of the notice of appeal, as to allow the respondent 
a sufficient time to enable him to appear in person or by a pleader on such day. 

345. Notice of the day which has been fixed for hearing the appeal shall be 

Publication and service Appellate Coui-t, and a like notice shall be 

of notice of the day fixed sent by the Appellate Court to the Lower Court and shall 
for hearing the appeal. served on the respondent in the same way as herein- 

before provided for the service of a summons to a defendant to appear and answer, and 
all rules applicable to such summons and to proceedings with reference to the service 
thereof shall apply to the service of such notice. The notice to the respondent shall 
contain an intimation that, if he does not appear in the Appellate Court on the day 

„ ^ . so fixed for the hearing of the appeal, the case will be heard 

Form of notice. . ° 1 1 

and decided ex parte in his absence. Provided that, if the 

respondent has appointed a pleader to appear in his behalf in the Appellate Court, the 

service of the notice on such pleader shall be sufficient. 

84fi. If, on the day fixed for hearing the appeal or any other day subsequent 
thereto to which the hearing of the appeal may be adjoum- 
appellant shall not appear in person or by a pleader, 
the appeal shall be dismissed for default. If the appellant 
shall appear in person or by a pleader, and the respondent shall not appear in person 
or by a pleader, the appeal shall be heard ex parte in his absence. 

347. If an appeal be dismissed for default of prosecution, the appellant may, 

„ , , . - , within thirty days from the date of the dismissal, apply to 

Beadmissiou of appeals . , , . .. . , , 

dismissed for default of the Appellate Court for the readmission of the appeal ; 

prosecution. proved to the satisfaction of the Court 

that the appellant was prevented by any sufficient cause from appearing when the 

appeal was called on for hearing, the Court may readmit the appeal. 

„ ^ ^ ^ 348. Upon the hearing of the appeal, the respondent 

Respondent may object ^ ° ^ 

to decision of Lower Court may take any olgection to the decision of the Lower Court 

he^dTefeSTs^p^te ^ preferred a separate 

ai^l. appeal from such decision. 

349. The Appellate Court, after hearing the appeal, shall 

The Appellate Court how proced to give its judgment in the manner hereinbefore 

to give judgment. ^ ® .... . ^ 

prescribed for giving judgment in Courts of original 

jurisdiction. 

850. The judgment may be for confirming or reversing or modifying the decree 
of the Lower Court. But no decree shall be reversed or 

No decision to^ revere- modified, nor shall any case be remanded to the Lower 

^ for irregulanty. ^ ^ , « . . i 

Court on account of any error, defect, or irregulanty either 


Respondent may object 
to decision of Lower Court 
in the same manner as if 
he had preferred separate 
ai^l. 


The Apjwllate Court how 
to give judgment 
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Power to remand limit- 
ed as above. 


, When the evidence is 
sufficient, tlie Appellate 
Court must determine the 
case, though the Lower 
Court has decided on other 
grounds. 


554. 


in the decision or in any interlocutory order passed in the suit not affecting the merits 
of the case or the jurisdiction of the Court. 

351. If the Lower Court shall have disposed of the case upon any preliminary 
point so as to exclude any evidence of fact which shall ap- 
P®*" Appellate Court essential to the rights of the 

parties, and the decree of the Lower Court upon such 
preliminary point shall be reversed by the decree in appeal, the Appellate Court may, 
if it think right, remand the case, together with a copy of the decree in appeal, to the 
Lower Court, with directions to restore the suit to its original number in the regis- 
ter, and proceed to investigate the merits of the case, and pass a decree therein. 

352. It shall not be competent to the Appellate Court 
to remand a case for a second decision by the Lower Court, 
except as provided in the last preceding Section. 

353. When the evidence upon the record of the Lower 
Court is sufficient to enable the Appellate Court to pro- 
nounce a satisfactory judgment, the Appellate Court shall 
finally determine the Case, notwithstanding that the judg- 
ment of the Lower Court has proceeded wholly upon some 
other ground. 

If the Lower Court shall have omitted to raise or try any issue or to 

Trial of issues by Lower ^^^t^rmine any question of fact which shall appeal’ to the 
Court oil reference from Appellate Court essential to the right determination of the 
Appellate Court. . upon the merits, and the evidence upon the record is 

not sufficient to enable the Appellate Court to determine such issue or question of 
fact, the Appellate Court may frame an issue or issues for trial by the Lower Court 
and may refer the same to the Lower Court for trial. Thereupon the Lower Court 
shall proceed to try such issue or issues, and shall return to the Appellate Court its 
finding thereon, together with the evidence. Such finding and evidence shall become 
part of the record in the suit ; and either party may, within a time to be fixed by the 
Appellate Court, file a memorandum of any objection to the finding ; and after the 
expiration of the period so fixed, the Appellate Court shall proceed to determine the 
appeal. 

355. It shall not be competent to the parties in an appeal to produce additional 
evidence in the Appellate Court, whether of exhibits or 
witnesses ; but if it appear that the Lower Court refused 
to admit competent evidence, or if the Appellate Court 
require any exhibits to be produced or witnesses examined 
to enable it to pronounce a satisfactory judgment, or for 
any other substantial cause, the Appellate Court may allow additional exhibits to be 
received and any necessary witnesses to be examined, whether such witnesses shall 
have been previously examined in the Court below or not ; provided that, whenever 


Parties not allowed to 

8 reduce additional evi- 

enoe in Appellate Court ; 
but Court may call for eueb 
evidence. 
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additional evidence is admitted by an Appellate Court, the reasons for the admission 
shall be recorded on the proceedings of such Court. 

356. Whenever additional evidence is permitted to be received, it shall be com- 

petent to the Appellate Court to take such evidence before 
is to^ taken.^^^^ evidence qj. require the Lower or any other Court or to 

empower any person to take such evidence, and to trans- 
mit the evidence so taken to the Appellate Court. It shall also be competent 
to the Appellate Court to prescribe the manner in which such evidence shall be taken. 

357. In all cases where additional evidence is permitted to be taken, the Appel- 
late Court shall define the point or points to which the 
evidence is to be confined, and record the same on its pro- 
ceedings. 

* 358. [The Appellate Court shall have all the like 
powers in regard to the granting of time adjourning the 
hearing of the suit, examining the parties or their pleaders, 
and awarding costs or otherwise, as are hereinbefore con- 
tained in regard to Courts of original jurisdiction.’] 

* Repealed hy Act XXIII. of 1861. 


Points to be defined. 


Powers of Appellate 
CJourt in regard to grant- 
ing of time, examination 
of parties, &c. 


Dissent to be recorded. 


359. The judgment of the Appellate Court shall be pronounced in open Court. 

It shall contain the point or points for determination, the 
late^Court^^ Appel- (lecision thereupon, and the reasons for the decision, and 
shall be dated and signed by the Judge or by the Judges 
concuiTing therein at the time of pronouncing it. The judgment shall be written in 
the English language ; but if the Judge shall not be able 
tobewd«en^^^^''^^° ** intelligible judgment in that language, the 

judgment shall be written in the vernacular language of the 
Judge. When the language in which the judgment is written is not the language in 
ordinary use in proceedings before the Court, the judgment shall be translated into 
such language, and the translation shall be signed by the 
Judge or Judges. Any Judge dissenting from the judg- 
ment of the Court shall state his opinion in writing, which shall form part of the 
record. 

360. The decree of the Appellate Court shall bear date the day on which the 

judgment was passed. It shall contain the number of 
coSain the suit, the names and description of the parties appellant 

and respondent, and the memorandum of appeal, and shall 
specify clearly the relief granted or other determination of the appeal. It shall 
also state the amount of costs incurred in the appeal, and by what parties and in 
what proportions such costs and the costs in the original suit arc to be paid. The 
decree shall be signed by the Judge or Judges who passed it and shall be sealed with 
the seal of the Court. If there be a difference of opinion among the Judges of the 
Court, it shall not be necessary for any Judge dissenting from the judgment of the 
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C 9 urt to sign the decree) but the opinion of such Judge shall be recited in the decree. 
Certified copies of the decree shall be furnished to the parties, in the same manner 
as hereinbefore provided in regard to the decrees of Courts of original juris- 
diction. 

361. A copy of the decree or other order disposing of the appeal, certified by the 

A certified copy of the Court or the proper officer of such Court, 

decree to be transmitted and sealed with the seal of the Court, shall be trans- 
to the Lower Court. mitted to the Court whicch passed the first decree in 

the suit appealed from, and shall be filed with the original proceedings in the suit, and 
an entry of the judgment of the Appellate Court shall be made in the original regis- 
ter of the suit. 

362. Application for execution of the decree of an Appellate Court shall be made 

, to the Court which passed the first decree in the suit, and 

How to be executed. , „ , , , , ^ , 

shall be executed by that Court, in the manner and accord- 
ing to the rules hereinbefore contained for the execution of original decrees.] 

Appeals from Orders. 

363. No appeal shall lie from any order passed in the course of a suit and relating 

thereto prior to decree ; but if the decree be appealed 
No appeal from order j r ^ • i -i. • i j 

jiassed before decree, but against, any eiTor, defect, or irregularity in any such order 

error or defect therein may affecting the merits of the case or the jurisdiction of the 

be set forth as an objection » . 

if the decree be appealed Court, may be set forth as a ground of objection in the 

®®®^*^** memorandum of appeal 

No appeal from order 364. No appeal shall lie from any 'order passed after 

passed after decree and decree and relating to the execution thereof, except as 

relating to the execution _ ° ^ 

thereof, except as provided, is hereinbefore expressly provided. 

365. All orders as to fines or the levying thereof, or as to imprisonment under 
Appeal from orders as this Act (except when the impidsonment is in execution of 

to fines or imprisonment. ^ decree), shall be subject to appeal. 

366. When an appeal firom any order is allowed, the period for preferring the 

, . appeal and the procedure thereon shall be in all respects 

Procedure in appeals y . i ^ ^ 

from orders. the same as m an appeal from a decree. 


No appeal from order 
])assed before decree, but 
error or defect therein may 
be set forth as an objection 
if the decree be appealed 
against. 

No appeal from order 
passed after decree and 
relating to the execution 
thereof, except as provided. 


CHAPTER IX. 

OF APPEALS IN FOKMA PAUPERIS. 

367. Any party to a suit who may be unable to pay for the stamps required for 
the prosecution of an appeal firom the decision passed 
““y *PP«*1 “ therein, may be allowed to appeal as a pauper from suol^ 
decision subject to all the rules contained in the last pre* 
oe^ngChap^ and in Chapter Y., in so far as thej are applicable. 



ca X. OF SPECIAL APPEALS. 


7t 


Form of application. 


Procedure. 


368. The application to be allowed to appeal in forma pauperis ahall be written 

on a stamp paper of the value of one Rupee if the appeal 
wiwn^tcTbe^pre^ted? District Court, and on a stamp paper of the value 

of two Rupees if the appeal lie to the Sudder Court, and 
shall be presented in the Appellate Court within the period allowed for the presenta- 
tion of a memorandum of appeal. 

369. The application shall contain the particulars required to be set forth in the 
memorandum of appeal and shall be drawn up in the like 
manner. It shall have annexed to it a schedule of any move- 

able or immoveable property belonging to the applicant with the estimated value there- 
of, and shall also be accompanied by copies of the judgment and decree from which the 
appeal is made 

370. If the Appellate Court, upon a perusal of the application and of the judgment 
and decree of /the Court below, shall see no reason to think 
that the decision of that Court is contrary to law or to 

some usage having the force of law or is otherwise eri'oneous or unjust, it shall reject 
the application. If the application be not rejected upon any of the grounds above- 
mentianed, encjuiry shall be made into the alleged pauperism of the applicant, and 
such enquiry may be conducted eitlier by the Appellate Court or by the Court from 
whose decision the appeal is made under the orders of the Appellate Court. Provided 
that, if the applicant was allowed to sue in forma pauperis in the Court below, no 
further enquiry in respect of his pauperism shall be necessary, unless the Appellate 
Court shall see special cause to direct such enquiry. 

371. The order passed by the Appellate Court on an application to be allowed to 

appeal in forma pauperis^ whether for the admission or 
Court rejection of the application, shall be final; but, if the 

application be rejected, the Appellate Court may, if it think 
proper, allow the applicant a reasonable time for preferring an appeal on a stamp of 
the value prescribed for appeals from decrees. 


CHAPTER X. 


372. 


der 


Kiial appals to Sud- 
ourt. 


OF SPECIAL APPEALS. 

Unless otherwise provided by any law for the time being in force, a special 
appeal shall lie to the Budder Court from all decisions 
passed in regular appeal by the Courts subordinate to the 
Sudder Court, on the ^ound of the decision being contrary 
to some law or usage having the force of law, or of a substantial error or defect in law 
in the procedure or investigation of the case which may 
have produced error or defect in the decision of the casa 
upon the merits, and on no other ground. 


Grounds 

appeal. 


of special 
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373. The application for the admission of a special appeal shall be presented in 
Application to be pre- Sudder Court within the period prescribed for the pre- 


sented 

Court, 


to the Sadder 


Form of application. 


sentation of a memorandum of appeal, and shall be accom- 
panied by copies of the judgments and decrees of the Lower 
Appellate Court and of the Court of first instance. The application shall be written on 
a stamp paper of the value prescribed for regular appeals ; but if the applicant be 
unable to pay for the stamps required for the prosecution of the appeal, the Sudder 
Court may admit him to appeal as a pauper, subject to all the inzles contained in 
Chapter IX. in respect to appeals from decrees in forma pauperis in so far as the 
same may be applicable. 

374. The application shall set forth concisely the grounds of objection to the 
decision appealed against without argument or narrative, 
and such grounds shall be numbered consecutively. The 
applicant shall not, without the leave of the Court, be heard in support of any other 
ground of objection ; but the determination of the Court may be upon any ground 
on which a special appeal would lie. 

* 375. [If the application be not drawn up in the manner hereinbefore prescribed, 

. the Court may reject it or may return it to the party for 

d ^ purpose of being corrected. When the application is 

^ ‘ correctly drawn up, it shall be registered in a book to be 

kept for that purpose, which shall be in the form contained in the Schedule D here- 
unto annexed, and the case shall proceed in all other respects as a regular appeal 
and shall be subject to all the rules hereinbefore provided for such appeals so far as 
the same may be applicable.] 

* Repealed by Act XXIII^ of 1861, 


CHAPTER XI. 

REVIEW OF JUDGMENT. 

876. Any person considering himself aggrieved by a decree of a Court of original 
jurisdiction, from which no appeal shall have been pre- 
Review of judgment. fen’ed to a Superior Court — or by a decree of a District 
Court in appeal from which no special appeal shall have been admitted by the Sudder 
Court— or by a decree of the Sudder Court from which either no appeal may have 
been preferred to Her Majesty in Council, or, an appeal having been prefen*ed, no 
proceedings in the suit have been transmitted to Her Majesty in Council— and who, 
from the discovery of new matter or evidence which was 
evSen^*^^ within his knowledge, or could not'be adduced by him 

at the time when such decree was passed, or from any 
other good and sufficient reason, may be desirous of obtaining a review of the judg- 
ment passed against him— may apply for a review of judgment by the Court which 
passed the decree. 
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377. The application shall be made within ninety days from the date of the de> 
Within what time and preferring the same shall be able to 


on what paj^r the appli- 
cation should be made. 


show just and reasonable cause, to the satisfaction of the 
Court, for not having jDrefeiTed such application within the 
limited period. If the application be made within the period abovementioned, it shall 
be written on the stamp paper prescribed for petitions to tlie Court where a stamp is 
required ; but if made after the expiration of that period it shall be wi’itten on the 
stamp paper prescribed for plaints. 

378. If the Court shall be of opinion that there are not any sufficient grounds for 

The order of the Court ^ I’^view, it shall reject the application ; but if it shall be of 

for granting or refusing opinion that the review desired is necessary to correct an 

the review is final. evident error or omission, or is otherwise requisite for the 

ends of justice, the Court shall grant the review, audits order in either case, whe- 
ther for rejecting the application or granting the review, shall be final. Provided 
that no review of judgment shall be granted without pre- 
vious notice to the opposite party to enable him to appear 
and be heard in support of the decree of which a review is solicited. 

379. If the Court to which the application for a review of its judgment has been 
presented be a Court consisting of two or more Judges, 
whenever the Judge or Judges who may have passed the 
decree, or, if the decree have been passed by two or more 
Judges, when any of such Judges shall continue attached 
to the Court at the time when the application for a I’eview 


Proviso. 


Application for a review 
in a Court consisting of 
two or more Judges must 
be made to the Judge or 
Judges that passed the 
decree. 


is presented, and shall not be precluded by absence or other cause, for a period of six 
months after the application, from considering the judgment to which the application 
refers, it shall not be competent to any other Judge or Judges of the same Court 
to enter upon a consideration of the merits of the application, and record an order or 


opinion thereon. 

380. When an application for a review of judgment is granted, a note thereof 


Procedure on applica- 
tion for a review being 
granted. 


shall be made in the register of suits or appeals (as the 
case may be), and the Court shall give such order in regard 
to the re-hearing of the suit as it may be deemed proper in 


the circumstances of the case. 


CHAPTER XII. 

MISCELLANEOUS. 

* 381. [The Sudder Court shall have power to make and Jssue general rules for 
Sudder Court empower- resting the practice and proceedings of the Subordinate 
ed to make rules of prac- Civil Courts, and also to frame forms for every proceeding 
tice, Ac,f for the Subordi- in the said Courts for which it shall think necessary that a 

nate Civil Courts. form be provided, and for keeping all books, eniries, and 

* Repealed hy Act XXIJJ. of 1861. 
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Provided such rules are 
not inconsistent with this 
or any other law. 


accounts to be kg)t by the officers, and from time to time 
to alter any suen rule or form ; provided that such rules 
and forms be not inconsistent with the provisions of this 
Act or of any other law in force.] 


Repealed by Act XXIIR 1861. 


382. Except so far as relates to the examination of witnesses under commission^ 

. ^ ^ ^ - and to the execution of decrees out of the iurisdiction of 

Act not to extend, ex- , ^ r i i i , 

cept in certain cases, to f^he Courts by which they were passed, this Act shall not 

IZu’cauM extend to any suit instituted in any Court of Judicature 

established by Royal Charter or in any Court for the more 
easy recovery of small debts and demands in Calcutta, Madras, and Bombay. 

383. Nothing in this Act shall be held to alter or affect the jurisdiction or proce- 

dure in civil cases of Village Moonsiffs or Village or Dis- 


saving of jurisdiction 
and procedure of Village 
Moonsiffs and Village and 
District Puncliayets in 
Madras — 


of Military Courts of Re- 
quest— 

of single officers appoint- 
ed to try small suits in 
Madras and Bombay — 

and of Military Punchay- 
ets in Madras. 


trict Punchayets under the provisions of the Madras Code ; 
or the jurisdiction or procedure of Military Courts of 
Request ; or the jurisdiction or procedure of a single 
officer duly authorized and appointed under the rules in 
force in the Presidencies of Port St. George and Bombay 
respectively, for the trial of small suits in military bazars 
at cantonments and stations occupied by the troops of 
those Presidencies respectively ; or by Punchayets in 
regard to suits against military persons, according to the 
rules in force under the Presidency of Fort St. George. 

384. Nothing in this Act shall be held to affect the jurisdiction exercised by 
certain jagheerdars and other authorities invested with 
al orl^l laws!^'*' powers under the provisions of Regulation XIII. 1830 
of the Bombay Code vesting certain jagheerdars^ 

surinjameedars^ and enamdars with the power of deciding suits within the boundaries 
of their respective estates)^ and Act XV. of 1840 (^f or extending Regulations XV, 1827 
and XIII, 1830 of the Bombay Code to the agents of foreign sovereigns),, or their 
procedure in the exercise of such jurisdiction ; or to affect suits instituted under Re- 
gulation XI. 1816 of the Bengal Code (for receiving, trying, and deciding claims to 
the right of inheritance or succession in certain tributary estates in Zillah Cuttack ), 
or cases of the nature defined in Regulation XXIX. 1827 (for bringing under the 
operation of the Regulations the Bombay territories in the Dekkan and Khandesh 
Regulation Vn. 1830 (for bringit^ under the operation of the Regulations the 
territories comprised in the Southern Mahratta Country ), Regulations I. and XVI. 
1831 of the Bombay Code (for extending the jurisdiction of the Agent of Government 
in ike Bekhan and Khandesh and of the Political Agent in the Southern Mahratta 
Country over suits in which certain privileged persons are concerned ), Act XIX. of 


to the jurisdiction and authority of the Assistant to tk^ Ageftifor Sirdaht 
in 01k DeAcen), and Act XHI. of 1842 ( to enable the holders of revenue which has been 
alienated to them by the State to coUoct ihal revenue wkhin the Presidency of Bombay ), 
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except that such suits and cases and the regular and special appeals to the Civil 
Courts allowed thereiui shall be received, heard, and determined under the rules laid 
down in this Act, unless where those rale|i are inconsistent 
with any specific provisions contained in the Regulations 
and Acts above quoted. 

385. This Act shall not take efiect in any part of the territoiries not subject 
to the general Regulations of Bengal, Madras, and Bom- 
bay, until the same shall be extended thereto by the 
Governor-General of India in Council or by the local 
Gk)'^ernment to^whioh such territory is subordinate, and 
notified in the Gazette. 

The following words and expressions in this Act shall have the meanings hereby 


To what extent this Act 
applies to them. 


,Act not to take efieot in 
places not subject to the 
general Begulations until 
extended thereto. 


386. 


Interpretation. 

Number. 

Gender. 

» District.” 

“ District Court." 


“ Sudder Court.’ 


assigned to them, unless there be something in the subject 
or context repugnant to such construction (that is to say)«- 
Words importing the singular number shall include 
the plural number, and words importing the plural 
number shall include the singular number. 

Words importing the masculine gender shall include 
females. 

The local jurisdiction of a Principal Civil Court of original 
jurisdiction shall be deemed a district for the purpose of thi» 
Act ; and the words “ District Court’" shall mean such Court i 
In any part of the British territories, in India to which this Act may be extended 
under the provisions of Section 385, the expressioi^ 
Sudder Court’* shall be deemed to include the highest 
Civil Court of Appeal in such part of the said territories. 

387. This Act shall come into operation iu the Presidency of Bengal fi^m the Ist 
day of July 1859 and in the Presidencies of Madras and 
Bombay from the Ist day of January 1860 or from such 
earlier day as the local Government in those Presidencies 

respectively shall fix and shall publicly notify in the Gazette of the Presidency three 
months at least before the date so fixed. But i^ iu any suit pending at the time 
when this Act shall come into operation, it shall appear 
to the Court ^at the applicalion of provision of this 
Act would deprive wy party to the suit of any right in reference to the proce- 
dure of the suit, whether of appeal or otherwise, which but for the passing of this 
A6t would have belonged to Um, the Court shaU i»roceed ac<x>r|ding to the law 
m fi»ce bei bre this Act takes effect. 

388. i^'maaaiid after the time when this Act shall come into pp;§n|tion in any part 

of the B»ti^ temtofies in India, the ^procedure of the 
Cfivil Courts in such part of the said ^pritories 
to be regu- regulated by this 4^ aad» eiwept iis^ pt|ierwise prtmoed 
by this Act, by no other Law or Begulalioli. 


Commencement of opera- 
tion of Act. 


Pending suits. 


hM by it onfy. 



g «^nnonrB pin 



g ‘jvaddv 

< O:^ 6d|^d ioa SlBQ 
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SCHEDULE B. 


Ho. of Suit. 

In the Court of at 


Plaintiff. 

Defendant. 

(Hame, description, and address). 

Whereas [Aere enfer rume^ description^ and address of the plainUfT] has instituted 
a suit in this Court against you {here state the particulars of the claim as in the regis-- 
ter'\ : you are hereby summoned to appear in this Court in person on the day of 
at in the forenoon [*/ not specially required to appear in 

person^ state — “ in person or hy a pleader of the Court duly instructed and able to 
answer all material questions relating to the suit ; or who shall be accompanied by some 
other person able to answer all such questtons''"] to answer the abovenamed plaintiC 
[ijf the summons be for the final disposal of the suit, this further direction shall be 
added here : “ and as the day fixed for your appearance is appointed for the final 
disposal of the suit, you must be prepared to produce all your witnesses on that day**] : 
and you are hereby required to take notice that, -in default of your appearance on the 
day before mentioned, the suit will be heard and determined in your absence $ and 
you will bring with you (or send by your agent) {here mention any document the 
production of which may be required by the plaintiff'] which the plaintiff desires to 
inspect, and any document on which you intend to rely in support of your defence. 
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SCHlDriE c. 


COUBT at 

BaeisTEB OP Afpbaxs from Deobbeb in the year 18 



SCHEDULE D. 


Sttdseb Covsx at 

Bxoistpb op Specub Appeals. 




























ACT No. XXIIL OF 1861. . 


Passed by the Legislative Council of India. 

[Received the assent of the Governor •General on the 2Stk August 1861.] 


An Act to amend Act VI 11. of 1859 (for simplifying the Procedure of the Courts of 
^ Civil Judicature not established by Royal Charter). 


Preamble. 


Whereas it is expedient to amend Act VIII. of 1859 (for simplifying the Proce^ 
dure of the Courts of Civil Judicature not established by 
Royal Charter ) and to consolidate the Acts previously 
passed for the amendment of the said Act ; It is enacted as follows : — 

1. Sections 23, 33, 193, 215, 274, 283, 332, 339, 358, 375, and 381 of Act VIII. of 

1859, Act IV. of 1860 ( to amend Act Vlll. of 1859 Sec- 
Acts repealed. XLII. of 1860 (for the establishment of Courts 

of Small Causes beyond the local limits of the jurisdiction of the Supreme Courts of 
Judicature established by Royal Charter)^ and Act XLHI. of 1860 (to amend Act 
VIII. of 1859 J, are hereby repealed. 

2. Every process required to be issued under Act VIII. of 1859 shall be served 
at the expense of the party at whose instance it is issued, 
unless otherwise specially directed by the Court ; and the 
sum required to defray the costs of such service 
shall be paid into the Court before the process is 
issued, within a period to be fixed by the Court issuing 
the process. 

3. K it appear to the Court in any case relating to land or other immoveable 

. , , , ^ j property that such land or other property is not situate 

it appear to the Court that within the limits of the jurisdiction of the Court, or in any 
it has notjurisdlctidn. other case that the cause of action did not arise, and that 

the defendant is not dwelling or personally working for gain within such limits, the 
Court shall return the plaint to the ph^tifi in order to its being presented in the 
proper Court. 

4. If in any suit there are more defendants than one, and at the date of the institu- 

. . ^ ^ ^ .X tion of the suit all the defendants shall not reside.witlun the 

In what Court a suit , ^ ^ . , . , , . . , , * 

against several defendants jurisdiction of the Court in which the suit is brought, but 

may be hronght. of the defendants shall reside within shdi joxis- 

diction, the suit shall not be rejected by reason of all the defendants net residing 


Cost of serving process. 


Requisite sum to be paid 
into Court within a cer- 
tain time before process is 
issued. 
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-within the jurisdiction of the Court in which the suit is brought, but the District 
Court, if the suit is pending in any Court subordinate to such Court, or the Sudder 
Court, may order that the suit be heard in any Court subordinate to such Sudder or 
District Court, and competent in respect of the value of the suit to try t]le same. 

6 , on the day fixed for the defendant to appear and answer to a suit, it shall be 
found that the summons to the defendant has not been 


served in consequence of the failure of the plaintiff to de- 
posit, within the time allowed, the sum required to defiray 
the cost of issuing the summons, the Court may order that 
the suit be dismissed. Provided that no such order shal^ 
be passed, although the summons shall not have been 
served upon the defendant, if on the day fixed for the de* 
fendant to appear and answer he shall have entered an appearance by a pleader or*4)y 
a duly authorized agent when he is allowed to appear by agent, or shall be in attend- 
ance in person. 


Procedure on discovery, 
on the day fixed for defena- 
aut to appear and answer, 
that usual notice has not 
been served in conse- 
quence of failure of plain- 
tiff to deik>8it the cost of 
issuing the same. 


Provisions of last Section 
to apply to appeals also. 

7. 


Procedure on application 
for discharge by a person 
arrested in execution of a 
decree for money. 


6. The provisions of the last preceding Section shall 
apply to appeals also. 

Whenever a suit is dismissed under the provisions of Section 5 of this Act, the 

^ plaintiff shall be at liberty to institute a fresh suit, unless 

Procedure m case of dis- ^ * 

missal of suit under Sec- precluded by the rules for the limitation of actions, or if 

the plaintiff shall satisfy the Court within the period of 
thirty days from the dat# of the order dismissing the suit, that there was a sufficient 
excuse for his not making the deposit required within the time allowed, the Court 
may order a fresh summons to issue upon the plaint already filed. 

8. When a person jested under a warrant in execution of a decree for money 
shall, on being brought before the Court, apply for his 
discharge on either of the grounds mentioned in Section 
273 of Act Vin. of 1859, the Court shall exan^e the appli- 
cant in the presence of the plaintiff or his pleader, as to his 
then circumstances and as to his future means of payment, and shall call upon the plain- 
tiff to show cause why he does not proceed against any property of which the defendant 
is possessed and why the defendant should not be discharged ; and should the plaintiff 
fail to show such cause, the Court may direct the discharge of the defendant firom 
custody* Pending any enquiry which the Court may consider it necessary to make 
into the allegations of either party, the Court may leave the defendant in the custody 
of the officer of the Court to whom the service of the warrant was entrusted, on the 
defendant depositing the fees of such officer, which shall be at the same daily rate as 
the lowest rate charged in the same Court for serving process ; or if the defendant 
fhrnish good and sufficient security for Ids appearance at any time when called upon 
while sucli enquiry is being made, his surely or sureties undertaking in default of 
such appearance to pay the amount mentioned in the warrant, the Court may rdeade 
the drfendant on such security. 
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9. If the Court shall at any time think it necessary for the ends of justice to 

exanune any person other than a party to the suit and not 

acSuuSnlritoes^ ® P“^ ^ 

of its own accord, cause such person to be summoned as a 

witness to give evidence, or to produce any document in his possession on a day to be 
appointedpand may examine such person as a witness. The costs of summoning such 
person, if not deposited by either party to the suit, shall be paid by the CJollector 
under an order of the Court, and shall be costs in the suit, and shall be paid out of 
any money recovered on account of costs in the suit, whether at the instance of the 
Government or of either party before any other costs in the suit are paid. 

10. When the suit is for a sum of money due to the plaintiff the Court may, in the 

decree, order interest at such rate as the Court may‘ think 

cree o*er”cCTti^ proper to be paid on the principal sum adjudged from the 

tewst to be pwd on the of ^ate of the decree, in addition to any 

prmcipal sum adjudged. *' 

interest adjudged on such principal sum for any period 

prior to the date of suit ; with further interest on the aggregate sum so adjudged and 

on the costs of the suit from the date of the decree to the date of pajrment. 

11. All questions regarding the amount of any mesne profits which by the terms 
of the decree may have been reserved for adjustment 
in the execution of the decree, or of any mesne profits or 
interest which may be payable in respect of the subject- 
matter of a suit between th^ date of the institution of 
the suit and execution of the decree, as well as ques- 
tions relating to sums alleged to have been paid in discharge or satisfaction of the 
decree or the like, and any other questions arising between the parties to the suit in 
which the decree was passed and relating to the execution of the decree, shall be 
determined by order of the Court executing the decree, and not by separate suit, and 
the order passed by the Court shall be open to appeal. Provided that if upon a 
perusal of the petition of appeal and of the order against which the appeal is made, 
the Court shall see no reason to alter the order, it may reject the appeal, and it 
shall not be necessaiy in such case to issue a notice to the respondent before the 
order of rejection is passed. 

12. An appeal from an order passed in execution of a decree which shall have 

been rejected as inadmissible under Section 364 of Act 

8^ Vm. of 1859, or which would have been inadmissible before 

A^ yni. of 1859, ^y be the passing of this Act, but which is rendered admissible by 
adnuttea on application. 

this Act, inay be admitted on an apphcation in writing to 
the Court which rejected the appeal, or by which the appeal, had it been admissible 
befiire the passing of this Act, would have been cognizable, provide the application 
be preferred within ninety days from the date of the passing 
sbmp to be on of tijig Act. The application may be written on the stamp 

paper prescribed for petitions in the Court to winch it is 
furesented when a stamp on petitions is reqmred. 


How questions regard- 
ing amount of mesne pro- 
fits and interest and sums 
paid in satisfaction of de- 
crees, &c., are to be deter- 
mined. 
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In suits of the nature 
and amount cognizable by 
Small Cause Courts, Court 
may on verbal application 
of the judment'Creditor 
direct immediate execution 
either against the person 
or property of judgment- 
debtor. 


13. When a decree is passed in any suit of the nature and amount cognizable by 
Courts of SmaU Causes constituted under Act XLll. of 
I860, the Court passing the decree, whether such Court be 
a Court constituted as aforesaid, or any other Court, may, at 
the same time that it passes the decree, on the verbal appli- 
cation of the party in whose favor the decree is gif^ direct 
immediate execution thereof by the issue of a warrant di- 
rected either against the person of the judgment-debtor if 

he is within the local limits of the jurisdiction of ^the Court passing the decree, or 
against the personal property of the judgment-debtor within the same limits. If the 
warrant be directed against the personal property of the ju^pnent-debtor, it may be 
general against any personal property of the judgment-debtor wherever it may be 
found within the local limits of the jurisdiction of the Court, or special against any 
personal property belonging to the judgment-debtor within the same limits, which 
shall be indicated by the judgment-creditor. 

14. Wlien the land sold in execution of a decree is a share of a putteedaree 
estate paying revenue to Government as defined in Sec- 
tion 2, Act I. of 1841 (for facilitating the collection of the 
revenue of Clovemment and defining the interest intended to 
he conveyed by public sales for the realization of arrears of 
the public revenue in putteedaree estates if the lot shall 

have been knocked down to a stranger, any co- sharer other than the judgment-debtor, 
or any other member of the ^o-parcenary, may claim to take the share sold at the 
sum at which the lot was knocked down. Provided that 
the claim be made on the day of sale, and that the claun-^ 
ant fulfil all the conditions of the sale. 

15. The Court, on receiving any application for execution of a decree containing 

, the particulars mentioned in Section 212 of Act VIU. pf 
Procedure on receiving ^ , « , , , 

anplicatioQ for execution 1859, or such of them as may be applicable to the case^ 

of decree. enter a note of the application and the date on which 

it was made in the register of the suit. If it shall be shown to the Court that the 
particulars do not correspond with the original decree, the Court shall either return 
the application for correction to the person making it, or shall, with the consent of 
•ttch person, cause the necessaiy correction to be made. If the application be admitted, 
the Court djiall order execution of tiie decree acuordjng to the nature of t^e 
application. 

16. When in any case pending befime any Co^ auy witn^s or other person shall 

appear to tbe Court tp have been guU^ of an offence * 4^ 
smihed in Seot^ona 19A J95, m, 199, 200, ^ 

9P6, 907, 998j 209, €ur 2^ of the Indian Penal Code, 
the Convt may <^i 9 imit^ auch peseon te take his ^ 

cAbnee ^ Swmooi o** after ma^uig such 

preliminary enquiry as may be necessary, Pfoiy 


Co-sharer of a share of 
a putteedaree estate sold 
in execution of decree 
may claim to take the 
shkre at the sale price. 


Proviso/ 


Procedure when certain 
ofTeneet' under Chapter 

ocnnmitiied in any case 
pendlttgheinw any Ooort. 
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Magistrate having jurisdiction to try or commit for trial the accused person for the 
offence charged, and such Magistrate shall thereupon proceed according to law. 

17. The Court may send the person accused in custody or take sufficient bail 

Court ma take bail appearance before the Magistrate, and may bind 

and bind over witnesses over any person to appear and give -evidence before the 
to give evidence. Magistrate. 

18. When the commitment is made by the Court, the Court shall frame a charge 

in the manner provided in Chapter XIII. of the Code of 

How the charge is to be Criminal Procedure, and shall transmit the same with the 
framed. 

order of commitment and the record of the case to the 


Magistrate, and such Magistrate shall bring the case together with the witnesses for 
the prosecution and defence before the Court of Session. 

19. When in any case pending before any Court there shall appear to the Court 

^ sufficient ground for sending tor investigation to the Ma- 
Procedure in case of ® ^ 

certain offences relating gistrate a charge described m Sections 463, 471, 475, 

to documents. Indian Penal Code, which may be pre- 

ferred in respect to any deed or paper offered in evidence in the case, the Court 
may send the person accused in custody to the Magistrate, or take sufficient bail 
for his appearance before the Magistrate. The Court shall send to the Magistrate 
the evidence and documents relevant to the charge, and shall bind over any person 
to appear and give evidence before such Magistrate. The Magistrate shall receive 
such charge and proceed with it under the rules for the time being in force. 

20. If the person accused, or any one of the persons accused, in any case falling under 

Section 16 or Section 19 of this Act, is a European British 
BoI^iSruse^JaerSeS subject, the Court shall send such person in custody or 
16 or 19 is a European sufficient bail for his appearance before an officer 

British subject. empowered to commit or hold to bail persons charged with 

offences for trial before a Supreme Court of Judicature, and such officer shall pro- 
ceed according to law. 

21. When any such offence as is described in Sections 175, 178, 179, 180, or 228 of 

the Indian Penal Code is committed in the view or presence 
Procedure in certain Court, it shall be competent to such Court to cause 

cases of contempt. ^ offender, whether he be a European British subject or not, 

to be detained in custody ; and at any time before the rising of the Court on the same 


day to take cognizance of the offence ; and to adjudge the offender to puffislunent by 
fine not exceeding two hundred llupees, or by imprisonment in the civil jail for a 
period not exceeding one month, unless such fine be sooner paid. In every such case 
the Court shall record the facts constituting the contemj>t, with any statement the 
offender may mi&e, as well as the finding and sentence. If the Court, in any case, 
bhall consider that a person accused of any offence above referred to should be 
Bohed, or that a fine exceeding two hundred Rupees should he imposed upon him, 
such Court, after recording the facts constituting the contempt, and the Btatement of 


M 
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the accused person tis before provided, shall forward the case to a Magistrate, or, il* 
the accused person be a European British subject, to a Justice of the Peace, and shall 
cause bail to betaken for the appearance of such accused person before such Magistrate 
or Justice of the Peace, or, if sufficient bail be not tender ed,> shall cause the accused 
person to be forwarded under custody to such Magistrate or Justice of the Peace. If 
the case be forwarded to a Magistrate, such Magistrate shall proceed to try the accused 
person in the manner provided for trials before a Magistrate, and it shall be competent 
to such Magistrate to adjudge such offender to punishment, as provided in the Sec- 
tion of the Indian Penal Code under which he is charged. If the case be forwarded 
to a Justice of the Peace, such Justice of the Peace shall enquire into the circum- 
stances, and shall have the same powers of punishing the offender as are vested by 
the Statute 53 George in., c. 155, s. 105, in a Justice of the Peace for the punish- 
ment of an assault, and may deal with the offender in the same manner as is provided 
in that behalf in the said statute. If such Justice of the Peace shall consider the 


offence to reqmre a more severe punishment than a Justice of the Peace is competent 
to award under the said statute, he may commit the offender to a Supreme Court of 
Judicature. 

22. When any person has been sentenced to punishment under the last preceding 

Section, for refusing or omitting to do anything which he 
on^^ubmi.ssion. was lawfully required to do, it shall be competent to the 

Court to discharge the offender, or to remit the punishment, 
on the submission of the offender to the order or requisition of such Court. 

23. Except when otherwise expressly provided in this or any other Regulation 

Appeal to lie from all being in force, an appeal shall lie from 

decrees, cxc^t when ex- the decrees of the Courts of original jurisdiction to the 
pressly prohibited. Courts authorized to hear appeals from the decisions of 

those Courts. If the appeal lie to the Sudder Court, it shall be heard and determined 

Appeal to Sudder Court ^ consisting of two or more Judges of that Court, 
to he heard by two or If, when the Court consist of only two Judges, there is a 
more Judges. difference of opinion upon the evidence in cases in which it 

is competent to the Court to go into the evidence, and one Judge concur in opinion 
with the Lower Court as to the facts, the case shall be determined accordingly : if in 
a Court so constituted there is a difference of opinion upon a point of law, the Judges 
shall state the point upon which they differ, and the case shall be re- argued upon that 
question before oUe or more of the other Judges and shall be determined according 
to the opinion of the majority of the Judges of the Sudder Court by whom the appeal 
is heard. 


24. The sureties for the appearance of any person imder Section 76 of the said 


Procedure in case of ap- 
plication by sureties to be 
discharged. 


Act Vm. of 1859, may at any time apply to the Court in 
which they became such sureties to be discharged from 
their engagements. On such application being made, the 


Court shall summon such person to attend, or, if it shall think hit, may issue a warrant 
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in the first instance for Lis appearance. On the appearance of such person pursuant to the 
summons or warrant, or on his voluntary surrender, the Court shall direct the recogni- 
zances of the sureties to be discharged, and shall call upon such person to find other sure- 
ties, and thereupon proceedings shall be had under Sections 77 and 78 of the said Act. 

25. If the application for the admission of a special appeal be not written on a 

stamp paper of the prescribed value, or if it be not drawn up 
mit^on'of a ap^ manner laid down in Section 374 of Act VIII. of 

1859, or if it do not state any ground on which a special 
appeal will lie under the provisions of Section 372 of the 
said Act, the Court may reject the application, or may return it to the party for the 
purpose of being corrected. The order for rejecting the application or for returning 
it to the party may be passed by a single Judge of the Court. When the application 
is correctly drawn up, it shall be registered in a book to be kept for that purpose, 
which shall be in the form contained in the Schedule D of the said Act, and the case 
shall proceed in all other respects as a regular appeal, and shall be subject to all the 
rules hereinbefore provided for such appeals, so far as the same may be applicable. 

26. No appeal shall lie firom any order or decision passed in any suit instituted 


No appeal from order 
or decision under Section 
16, Act XIV. of 1859. 


under Section 15, Act XIV. of 1^6^ (to provide for the 
limitation of suits J, nor shall any review of any such order 
or decision be allowed. 


27. No special appeal shall lie from any decision or order which shall be passed 

on regular appeal after the passing of this Act by any Court 

de^ion^ormy*£St subordinate to the Sudder Court, in any suit of the nature 

ordinate to the Sudder cognizable in Courts of Small Causes under Act XLIT. of 
Court in certain suits. 

1860 (for the establishment of Courts of Small Causes 
beyond the local limits of the jurisdiction of the Supreme Courts of Judicature established 
by 'Royal Charter J, when the debt, damage, or demand for which the original suit 
shall be instituted shall not exceed five hundred Rupees ; but every such order 
or decision shall be final. 


28. If in any suit in which an order or decision is made final under the last pre- 

ceding Section, any question of law, or usage having the 
th^udder^ question to construction of a document affecting 

the merits of the case shall arise, on which the Court trying 
such suit shall entertain reasonable doubts, the Court may, either of its own motion or 
on the application of either of the parties to the suit, draw up a statement of the case 
and submit such statement with its own opinion for the decision of the Sudder Court. 

29. The Court may proceed in the case notwithstanding a reference to the 

Sudder Court, and may pass a decree contingent upon the 

<^urt may pass de^ee opinion of the Sudder Court on the point referred ; but 
contingent upon the opinion ^ . , „ , . , . . , 

of the Sudder Court, pend- no execution shall be issued m any case m which a refer- 

j^which execution not to made to the Sadder Court until the receipt 

of the order of that Court. 
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Two or more Judges of -tm ^ 

Sudder Court to decide 30. Cases referred for the opinion of the Sudder Court 

under Sec- be dealt with by two or more Judges of that Court. 


Sudder Court to fix an 
early day for the hearing 
of the case. Proclamation 
thereof. 


31. The Sudder Court shall fix an early day for 
the hearing of the case, and shall notify the same by a 
proclamation to be fixed up in the Court-house of that 
Court. 


Parties may appear and 32. 1 he parties to the case may appear and be heard 

be heard in person or by . , o 1 1 ^ / 

* * in the Sudder Court in person or by pleader. 

The Sudder Court, when it has heard and considered the case, shall transmit 

a copy of its judgment under the seal of the Court and the 

signature of the Registrar, to the Court by which the 

reference was made ; and such Court shall, on the receipt 

thereof, proceed to dispose of the case conformably to the decision of the Sudder 

Court. 


33. 


Decision of Sudder Court 
how to be transmitted. 


Costs of reference to 
Sudder Court. 


34. Costs, if any, consequent on the reference of a case 
for the opinion of the Sudder Court, shall be costs in 
the suit. 


35. The Sudder Court may call for the record of any case decided on appeal by 


Sudder Court may call 
for record of lower Appel- 
late Court, and set aside 
its decision, though no 
appeal shall lie to the 
Sudder Court. 


any Subordinate Court in which no further appeal shall 
lie to the Sudder Court i£ such Subordinate Court shall 
appear in hearing the appeal to have exercised a juidsdic- 
tion not vested in it by law, and the Sudder Court may 
set aside the decision passed on appeal in such case by the 


Subordinate Court, or may pass such other order in the case as to such Sudder Court 


may seem right. 

36. When an order is made for the execution of a decree against which an appeal 


has been pinsfistred, it shall be lawful for the Court which 
Security may be taken i i i. • j. i, • 

when execution is required pronounced the decree to require security to be given 

of a decree which has been for the restitution of any property which may be taken 

appealed against. , t. tr ^ 

in execution of the decree or of the value thereof, and for 


the due performance of the decree or order of the Appellate Court. The Appellate 
Court may in any such case direct the Court which pronounced the decree to take 


such security. 


Appellate Court to have 
same powers as Courts of 
origin^ jurisdiction. 


ProCeduirs prescribed by 
Act VIII. of 1859 to be 
followed in all future mis- 
eelhmeous cases and pro- 
ceedings. 


37. Unless when otherwise provided, the Appellate 
Court shall have the same powers in cases of appeal which 
are vested in the Courts of original jurisdiction in respect 
of original suits. 

38. The procedure prescribed by Act VIII. of 185^ 
shall be followed as far as it can be in all miscellaneous 
oases and proceedings which after the passing of the Act 
shall be instituted in any Court. 
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39. When, under the provisions of Section 385 of the .said Act, the Act is extend- 

ed to any part of the territories not subject to the General 
Non-R^latiofpr^nce^ Regulations of Bengal, Madras, and Bombay, it shall 
be lawful for the Government to which the territory is 
subordinate to declare tbat the Act shall take effect therein subject to any restriction, 
limitation, or proviso which it may think proper. In such case the restriction, 
limitation, or proviso shall be inserted in the declaration or notification of such ex- 
tension. When the Act is extended by the local Government to any territory 
subordinate to such Government, and such extension is made subject to any restric- 
tion, limitation, or proviso, the previous sanction of the Governor- General of India 
in Council shall be requisite. 

40. The Sudder Court shall have power to make and issue general rules for re- 

Sudder Court to make practice and proceedings of that Court and 

general rules for re^at- the Courts subordinate to it, and also to frame forms for 
ing proceedings, &c. every proceeding in the said Courts for which it shall think 

necessai'y that a form be provided, for keeping all books, entries, and accounts to be 
kept by the oflicers, and for the preparation and submission of any statements to be 
prepared and submitted by such Courts, and from time to time to alter any such rule 
or form ; provided that such rules and forms be not inconsistent with the provisions 
of this Act or of any other law in force. Any rules framed under this Section shall 
■ be published in the Official Gazette. 


Interpretation of “ plead- 
er.” 

Short title. 

Sections 16 to 22 of this 
Act when to take effect. 

Construction. 


41. The word “ pleader” as used in this Act shall 
include the words “ counsel” and “ advocate.” 

42. Act VIII. of 1859 shall be called the Code of Civil 
Procedure. 

43. Sections 16, 17, 18, 19, 20, 21, and 22 of this Act 
shall not take effect until the date on which the Indian 
Penal Code and the Code of Criminal Procedure shall 
come into operation. 

44. This Act shall be read and taken as part of Act 
Vm, of 1859. 


SAvrBLLE k Cbakenbcbcii, Printer 8 f Bengal Pbucxiko Coupant Limitep. 




RULES 


or THE 

HtaH COUET OF JUDICATUEE 

AT 

FORT WILLIAM- IN BENGAL. 


Rule8 relating to Fees. 

It is ordered that the following Exiles be read and passed as the 
Rules and Orders of the High Court of Judicature at Fort William in 
Bengal, in its Original Jurisdiction, to take effect from the first day of 
July 1862 : — 

1. The fees to be taken in the High Court as regards such suits 
and proceedings as were pending in the Supreme Court on its Equity 
and Plea Sides at the time of the abolition thereof shall be the same 
as were taken in the Supreme Court under the Table of Fees of that 
Court. 

2. The fees to be taken in the High Court in all matters relating 

to the granting of Probates of last Wills and Testaments and Letters of 
Administration pending in the Supreme Court at the time of the aboli- 
tion thereof shall be the same as were taken in the Supreme Court 
under the Tables of Fees of that Court. ' 

3 . The fees to be taken in the High Court in all matter^ relating 
to the granting of Probates of last Wills and Testaments and Letters 
of Administration will be the same as w'ere taken in the Su{)ri3m^ Odurt 
under the Tables of Fees of th^t Court. 

4^ The fees to be taken in the High Court in all proceedings, in 
Mem. in its Adn^ralty and Tice-Admiralty Jurisdiction shall thb 
saaieaswere taken in the Yiqe- Admiralty Court under the of 



( 4 ) 


On withdrawal of a cause after same is set down for hearing 



to he paid hy the party at whose instance it is withdrawn 

2 

8 0 

On the hearing or trial of a cause — 



, From the plaintiff 

10 

0 0 

From the defendant or defendants 

7 

8 0 

If the hearing or trial continues more than one day, for 



each day — ' 



From the plaintiff ... 

5 

0 .0 

From the defendant or defendants 

6 

0 0 

Producing the Judge’s notes ... 

2 

8 0 

Bill of Exceptions signed by the Judge 

2 

8 0 

Entering on the Record the decision of the Judge ... { 

2 

8 0 

On every Subpoena ... 

1 

4 0 

On a Certificate under the hand of the Judge ... ... 

1 

4 0 

On every Commission issuing under the Seal of the Court ... 

10 

0, 0, 

Writ of Attachment ... ... ... ... 

3 

12 0 

Writ of Sequestration ... ... ... .. | 

10 

0 0 

On lodging Instrument of appeal ... ... ... i 

5 

0 0 

Search in Court Books if wit W the last 2 years ... 

0 

8 0 

If at an ealier period than within 2 years 

1 

4 0 

In case the Court Books to be searched or the documents 



required are not in the Registry in addition to the above 

1 

4 0 

Filing an entry of remission of appeal 

5 

0 0 

Filing Exhibits not exceeding ten for each Exhibit 

0 

8 0 

Exceeding ten but not exceeding twenty 

6 

0 0 

Exceeding twenty but not exceeding fifty 

7 

8 0 

If exceeding fifty ... 

10 

0 0 

Office Copies of Minutes, orders or decree, Judge’s notes or 



other documents filed in a cause — 



If five folios of 72 words or under 

1 

4 0 

If exceeding five folios of 75 words, per folio 

0 

4; 0 

In case the same are under seal of the Court in 

• 

j 

addition for the seal * ... 

2 j 

8 0 

Filing every affidavit or other document brought into Court 



or deposited in the Registry for filing which no fee is 



before specified ... .«• ... .*• .vf 

1 

4 0 

Taxing Bill of Costs— 



If three folios of 72 words or under ... 

1 

4 0 

If exceeding three folios of 72 words when taxed 



as between party and party, per folio ^ ... 

0 

4 0 

When taxed as between Practitioner and Client, 



per foho ••• 

0 

8 0 

For adminiaWing Oa0is to each deponent 

0 

8 0 

Ootiimisflion for exan^wtion of Witnesses 

» 

6 

.0 0 




